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THURSDAY, JULY 2, 1953 


Untrep States SENATE, 
SenaTE PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The subcommittee met at 1:15 p. m. (pursuant to Senate Resolu- 
tion 40, agreed to January 30, 1953) in room 357 of the Senate Office 
Building, Senator Joseph R. McCarthy (chairman) presiding. . 

Present: Senator Joseph R. McCarthy, Republican, Wisconsin ; 
Senator John L. McClellan, Democrat, Arkansas; Senator Henry M. 
Jackson, Democrat, Washington; Senator Stuart Symington, Demo- 
crat, Missouri. 

Present also: Senator William F. Knowland; Francis D. Flanagan, 
chief counsel, Committee on Government Operations; J. B. Matthews, 
executive director; Jerome S. Adlerman, assistant counsel; Ruth 
Young Watt, chief clerk. 

The CuatrmMan. The committee will come to order. 

Mr. Flanagan, who is your first witness ? 

Mr, Fianacan. The representatives of the Comptroller General’s 
ore Mr. Keller, Mr. Fisher, and any others they may have with 
them. 

The CHamman. You gentlemen may proceed. I am going to ask 
that you speak as loudly as you can, because the acoustics in here are 
rather bad and it is hard to hear. 

Mr. Franacan. Would you give your full name and the capacity 
in which your appear, for the record? 


STATEMENTS OF E. L. FISHER, GENERAL COUNSEL, GENERAL 
ACCOUNTING OFFICE; R. F. KELLER, ASSISTANT TO THE COMP- 
TROLLER GENERAL; AND L. C. SILVERMAN, ATTORNEY, OFFICE 
OF THE GENERAL COUNSEL, GAO 


Mr. Fisner. My name is E. L. Fisher. I am General Counsel of 
the General Accounting Office. On my left is Mr. Robert F. Keller, 
assistant to the Comptroller General. On my right is Mr. L. C. Silver- 
man, an attorney in the General Accounting Office. 

Mr. Fuanaaan. Mr. Fisher, I understand that you have a prepared 
statement. Would you care to go through that? And I would like 
to ask you if it would interfere with your presentation if we inter- 
rupted to ask questions as they arise. 

Mr. Fisuer. Not at all. 

Mr. Chairman, we appreciate the opportunity to come up and 
testify in this Fallbrook matter. 

1 
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Under date of January 30, 1953, the Comptroller General sub- 
mitted a report to the Congress concerning the action of the Depart- 
ment of the Navy in continuing prosecution of the case in the Dis- 
trict Court of the United States for the Southern District of Cali- 
fornia entitled United States of America v. Fallbrook Public Utility 
District, et al., notwithstanding a provision in the Department of 
-fustice Appropriation Act of 1953 precluding the use of funds of that 
Department for prosecution of the suit, and notwithstanding a deci- 
sion of the Comptroller General dated August 29, 1952, holding that 
funds of the Department of the Navy are not available for prosecution 
of the suit. 

Section 208 (d) of the Department of Justice Appropriations Act, 
1953, approved July 10, 1952, provides as follows: 

None of the funds appropriated by this title may be used in the preparation 
or prosecution of the suit in the United States District Court for the Southern 
District of California, Southern Division, by the United States of America 
against Fallbrook Public Utility District, a public service corporation of the 
State of California, and others. 

Mr. Fuanacan. At that point, Mr. Fisher, it is true, is it not, that 
in the 1954 Appropriation Act there is a similar rider that was passed 
by both the House and the Senate ? 

Mr. Fisner. I think the wording is identical. 

Mr. Fuanacan. And having been passed by both Houses, that would 
mean that the matter cannot be considered in conference, where the 
bill is now: is that right? 

Mr. Fisuer. That is right, sir. 

The CHairMan. Something occurs tome. No. 1, the rider, I under- 
stand, precludes the Justice Department from spending money to 
prosecute this suit. No. 2, the Navy Department feels that it has cer- 
tain property rights. The Navy Department is not prosecuting the 
action. Question: If the Navy Department and those responsible 
fail to prosecute a suit in which they think they have very valuable 
property rights, would that not put the Navy officer in charge in 
the position of being guilty of misfeasance or malfeasance? 

Mr. Fisuer. That, I understand, is the position they take. 

The Cuairman. This I understand involves property rights to the 
value of about a million dollarsa year. Is that right? 

Mr. Fisuer. That ismy understanding. 

The CHarrman. O. K. Proceed. 

Mr. Fisner. The Fallbrook suit was instituted by the Department 
of Justice in January 1951, at the request of the Department of the 
Navy. The United States owns approximately 135,000 acres of land 
on the Santa Margarita River, Calif., which is presently utilized for 
Navy and Marine Corps installations. The purpose of the suit is to 
have the rights of the United States to the use of the waters of the 
Santa Margarita River declared and the title to those rights quieted. 
The suit was conducted on behalf of the United States to a certain 
point by William H. Veeder, then employed by the Department of 
Justice asa Special Assistant to the Attorney General. 

The prosecution of the suit beyond the effective date of the Depart- 
ment of Justice Appropriation Act, namely, July 10, 1952, came to 
the attention of the General Accounting Office shortly thereafter. 
On July 30, 1952, the Comptroller General addressed a letter to the 
Attorney General calling attention to the restrictive provisions of 
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the Appropriation Act and requested a report as to the steps taken 
in the preparation or prosecution of the suit after July 10, 1952, to- 
gether with a statement as to the appropriations or funds used for 
such purposes. 

Mr. Fuanacan. Mr. Fisher, do you have a copy of that letter, so 
that we could just include it in the record as an exhibit ? 

Mr. Fisuer. We will make a copy available for the record. 

(The document referred to was marked “Exhibit No. 1” and will be 
found in the appendix on p. 32.) 

Mr. Fisuer. By reply of August 7, the Attorney General stated 
that there was no record of any expenditures from the Department’s 
appropriations in connection with the suit since the approval of the 
Department of Justice Appropriation Act on July 10, 1952, and that 
the Department had advised the Navy Department it intended to 
abide by the will of the Congress in the matter. 

There is on file in the General Accounting a ‘e a copy of letter 
from the Attorney General to the Secretary of the Navy dated August 
11, 1952, which referred to the restrictive provisions of the appropri- 
ation act, and stated that the Department of Justice could not con- 
tinue to prepare for or proceed to trial in the suit. The letter fur- 
ther stated that the Department was advised of the desire on the part 
of the Navy Department and the Marine Corps that the case should 
proceed because of its great importance; that in recognition of that 
urgent necessity the Department was willing that the case go forward 
and would be glad to qualify Navy Department attorneys as special 
assistants to the Attorney General; but that in order to comply with 
the will of the Congress, the Navy Department must bear all of the 
costs in connection with the preparation and prosecution of the suit. 

Mr. Franacan. At that point also, Mr. Fisher, do you have avail- 
able copies of a letter of August 11, 1952, from the Attorney General 
to the Secretary of the Navy? 

Mr. Fisuer. We will put that in the record. 

Mr. Fuanacan. You will also see that that is put in the record? 

Mr. Fisuer. Yes, sir. 

(The letter referred to was marked “Exhibit No. 2,” and will be 
found in the appendix on p. 32.) 

Mr. Fisurr. On the afternoon of August 12, 1952, the former Secre- 
tary of the Navy met with the Comptroller General for the purpose 
of discussing the matter of the suit in question. In that meeting the 
Secretary of the Navy stated that he had been advised by the Judge 
Advocate General of the Navy that appropriations made to the Navy 
Department for the fiscal year 1953 are available for the prosecution 
of the suit, notwithstanding the statutory prohibition in the Depart- 
ment of Justice Appropriation Act and that in reliance on such au- 
thority he had proposed and obtained the agreement of the Attorney 
General for Navy Department lawyers to continue with the suit. The 
Comptroller General advised the Secretary that the General Account- 
ing Office had not taken any position as to the propriety of the 
suggested action, but that the matter was such as to require a formal 
decision. 

The Secretary of the Navy requested a decision which was rendered 
to him on August 29, 1952. 

Mr. Fianacan. Have you got copies of that decision with you? 
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Mr. Fisuer. I have made copies available to the committee pre- 
viously, and we can make additional copies available. 

Mr. Fianacan. May we place a copy of that in the record at this 
point, Mr. Chairman ? 

The CuamrMan, Yes; you certainly may. 

(The document referred to was marked exhibit No. 3, and will 
be found in the appendix on p. 33.) 

The Cuarrman, May I suggest that I have read this statement and 
I assume you have handed copies to the press. I think the statement 
should be inserted in the record. I see nothing to be gained by im- 
posing upon you to read the entire statement. 


STATEMENT OF E. L. Fisher, GENERAI. COUNSEL, GENERAL ACCOUNTING OFFICE, 
BEFORE THE COMMITTEE ON GOVERNMENT OPERATIONS, UNITED STATES SENATE 


Mr. Chairman and members of the committee, the General Accounting Office 
appreciates the opportunity to appear before you to discuss certain actions of 
the Department of the Navy in violation of the expressed intent of the Congress. 
With me are Mr. R. F. Keller, Assistant to the Comptroller General, and Mr. 
L. C. Silverman, attorney, Office of the General Counsel, both of whom are famil- 
iar with this matter. 

Under date of January 30, 1958, the Comptroller General submitted a report 
to the Congress concerning the action of the Department of the Navy in con- 
tinuing prosecution of the case in the District Court of the United States for 
the Southern District of California entitled United States of America vy. Fall- 
brook Public Utility District et al., notwithstanding a provision in the Department 
of Justice Appropriation Act of 1953 precluding the use of funds of that Depart- 
ment for prosecution of the suit, and notwithstanding a decision of the Comp- 
troller General dated August 29, 1952, holding that funds of the Department of 
the Navy are not available for prosecution of the suit. 

Section 208 (d) of the Department of Justice Appropriation Act of 1953, 
approved July 10, 1952, provides as follows: 

“None of the funds appropriated by this title may be used in the preparation 
or prosecution of the suit in the United States District Court for the Southern 
District of California, Southern Division, by the United States of America 
against Fallbrook Publie Utility District, a public service corporation of the 
State of California, and others.” 

The Fallbrook suit was instituted by the Department of Justice in January, 
1951, at the request of the Department of the Navy. The United States owus 
approximately 135,000 acres of land on the Santa Margarita River, Calif., 
which is presently utilized for Navy and Marine Corps installations. The pur- 
pose of the suit is to have the rights of the United States to the use of the 
waters of the Santa Margarita River declared and the title to those rights 
quieted. The suit was conducted on behalf of the United States to a certain 
point by William H. Veeder, then employed by the Department of Justice as a 
Special Assistant to the Attorney General. 

The prosecution of the suit beyond the effective date of the Department of 
Justice Appropriation Act, namely, July 10, 1952, came to the attention of the 
General Accounting Office shortly thereafter. On July 30, 1952, the Comptroller 
General addressed a letter to the Attorney General calling attention to the 
restrictive provisions of the appropriation act and requested a report as to the 
steps taken in the preparation or prosecution of the suit after July 10, 1952, 
together with a statement as to the appropriations or funds used for such 
purposes. By reply of August 7, the Attorney General stated that there was 
no record of any expenditures from the Department’s appropriations in con- 
nection with the suit since the approval of the Department of Justice Appropria- 
tion Act on July 10, 1952, and that the Department had advised the Navy De- 
partment it intended to abide by the will of the Congress in the matter. 

There is on file in the General Accounting Office a copy of letter from the 
Attorney General to the Secretary of the Navy dated August 11, 1952, which 
referred to the restrictive provisions of the appropriation act, and stated that 
the Department of Justice could not continue to prepare for or proceed to trial 
in the suit. The letter further stated that the Department was advised of the 
desire on the part of the Navy Department and the Marine Corps that the case 
should proceed because of its great importance; that in recognition of that 
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urgent necessity the Department was willing that the case go forward and would 
be glad to qualify Navy Department attorneys as special assistants to the At- 
torney General; but that in order to comply with the will of the Congress, the 
Navy Department must bear all of the costs in connection with the preparation 
and prosecution of the suit. 

On the afternoon of August 12, 1952, the former Secretary of the Navy met 
with the Comptroller General for the purpose of discussing the matter of the 
suit in question. In that meeting the Secretary of the Navy stated that he had 
been advised by the Judge Advocate General of the Navy that appropriations 
made to the Navy Department for the fiscal year 1953 are available for the 
prosecution of the suit, notwithstanding the statutory prohibition in the De- 
partment of Justice Appropriation Act and that in reliance on such authority 
he had proposed and obtained the agreement of the Attorney General for Navy 
Department lawyers to continue with the suit. The Comptroller General ad- 
vised the Secretary that the General Accounting Office had not taken any posi- 
tion as to the propriety of the suggested action, but that the matter was such 
as to require a formal decision. 

The Secretary of the Navy requested a decision which was rendered to him on 
August 29, 1952. The decision informed the Secretary that the employment 
or retention of counsel to represent the United States in preparation or prose- 
cution of the lawsuit would be in direct violation of the law and that funds 
of the Navy were not available for the payment of expenses incident to the suit. 

Shortly before the decision of August 29, there came to the attention of the 
GAO the continued activity in the suit by Mr. William H. Veeder, and to the 
conflicting information furnished by the Justice and Navy Departments con- 
cerning Mr. Veeder’s employment status—the Department of Justice stating 
that Mr. Veeder was transferred to the Navy Department as of August 4, while 
the Navy Department denied that he was on its payroll. Under date of August 
20, the Comptroller General addressed a letter to the Attorney General re- 
questing information as to Mr. Veeder’s employment status. By reply of Aug- 
ust 25, the Attorney General stated that Mr. Veeder’s appointment in his De- 
partment was terminated at the close of business August 1, due to his transfer 
to the Navy Deparment on August 4. 

Representatives of the General Accounting Office interviewed Mr. Veeder on 
September 9. He stated that he left California on July 12, 1952, and performed 
no work on the Fallbrook case until August 5; that it was his understanding an 
agreement was reached between the Justice and Navy Departments that he 
would be transferred on that date to the Navy Department on a contract basis 
to continue the suit, and that all expenses incident thereto would be defrayed by 
the Navy so that the Department of Justice would not be violating the pro- 
hibition of section 208 (d) ; that it was recognized by all concerned that the ar- 
rangement merely was a method that would enable him to continue with the 
Fallbrook suit as a special assistant to the Attorney General. Mr. Veeder 
stated he returned to California on August 6 accompanied by Mr. David W. 
Agnew, attorney in the Navy Department, and Lt. Col. E. B. Robertson, USMC, for 
the purpose of drafting the pretrial order in the Fallbrook suit ; that he remained 
in California until August 25; that he returned to Washington on August 27; 
and that since the latter date he worked in his office in the Department of Jus- 
tice on cases other than the Fallbrook case. Mr. Veeder apparently was rein- 
stated on the rolls of the Department of Justice effective September 2. 

Mr. Veeder further said that on August 29, 1952, he was informed by the 
Deputy Attorney General that the Secretary of the Navy had stated he could 
not pay him for the period in August during which he worked on the Fallbrook 
suit, but he would take care of his expenses—as distinguished from his salary— 
the amount of which should be communicated to Mr. John H. Dillon, admin- 
istrative assistant to the Secretary of the Navy. Mr. Veeder went on to state that 
he telephoned Mr. Dillon and informed him that he had been in California on 
the Fallbrook business 21 days, which at the established per diem rate of $9 
per day, would be $189, but that during such period he had spent a total amount 
of $358 of his own funds for living expenses. Mr. Veeder stated that shortly 
thereafter a messenger arrived and gave him $350 in cash, and being surprised 
as to such method of payment he immediately telephoned Mr. Dillon who as+ 
sured him that the payment represented Federal funds which had been made 
available by the Secretary of the Navy. 

Confining consideration for a moment to the source of funds used for the pay- 
ment of $350 to Mr. Veeder, the GAO is informed that the payment was charged 
to the so-called “contingency” fund of the Secretary of the Navy. That fund is 
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included under the appropriation “Servicewide operations” contained in title IV 
of the Department of Defense Appropriation Act, 1953, approved July 10, 1952, 
in part, as follows: 

eS not to exceed $9,132,000 for emergencies and extraordinary expenses, as 
authorized by section 6 of the act of August 2, 1946 (5 U.S. C. 419¢), to be ex- 
pended on the approval and authority of the Secretary, and his determination 
shall be final and conclusive upon the accounting officers of the Government * * *” 
[Italics supplied. ] 

Apparently the transfer of Mr. Veeder to the Navy Department effective 
August 4 was never taken up by the Navy, and the Secretary of the Navy tech- 
nically could state that he was not on the payroll of his Department. But, 
nevertheless, it appears that the Secretary of the Navy sought and agreed to 
utilize the services of Mr. Veeder in the prosecution of the suit and, in fact, re 
imbursed Mr. Veeder for his expenses out of the Secretary’s so-called contingency 
fund, the express provisions of which make the Secretary's determinations with 
regard to expenditures therefrom final and conclusive upon the accounting 
officers of the Government. 

Notwithstanding the Comptroller General’s decision of August 29, which held 
that Navy appropriations were not available for the preparation or prosecution 
of the Fallbrook case, the Secretary did not discontinue activities and expendi- 
tures with respect to the suit, but, to the contrary, continued prosecution. The 
Attorney General on September 9, at the request of the Secretary of the Navy, 
qualified Mr. David W. Agnew of the Navy Department as a special assistant to 
the Attorney General for the express purpose of handling the Fallbrook suit. 
In an interview with the Judge Advocate General of the Navy on October 3, that 
official stated the Navy Department disagreed with the Comptroller General’s 
decision of August 29, and that the Department was going ahead with suit ever 
though certain expenditures might be disallowed by the General Accounting 
Office. 

The decisions of the Comptroller General respecting the availability and use 
of public funds appropriated by the Congress are by statute made final and 
conclusive upon the executive branch of the Government. After the decision of 
August 29, 1952, it was the plain duty of the Secretary of the Navy under the law 
to accept as final, and properly apply, that decision. Nevertheless, the Secretary 
deliberately chose to violate the law and the Department of the Navy continued, 
and is continuing, the unlawful payment of salaries and other expenses incident 
to the prosecution of the Fallbrook suit. The Secretary of the Navy contended 
that he was required to protect the interests of the United States, and his 
legal advisers informed him the actions taken in the matter are lawful. 

When the Secretary of the Navy requested and obtained a decision of the 
Comptroller General, it was not left to the Secretary’s legal advisers to inform 
him one way or the other on the subject matter. The decisjon of the Comptroller 
General should have concluded the matter—it was final upon the executive 
branch. That is the simple truth of the matter and that was well known by 
the Secretary’s legal advisers. 

Furthermore, it was not left to the Secretary of the Navy to decide whether 
prosecution of the suit was necessary to protect the interests of the United 
States. That matter was decided by the Congress. It is fundamental in our 
Government that it is for the Congress to say how and on what conditions 
public funds are to be spent; and it is not the province of the Executive or ac- 
counting officers to question the wisdom of legislative enactments concerning the 
use of the public moneys, no matter how much at times a different result might 
seem desirable. The primary duty of the Secretary or head of any department or 
agency is to see that the laws enacted by the Congress are faithfully executed— 
not violated. 

In conclusion, I wish again to mention, the action of the Department of the 
Navy in this matter was, and continues to be, a willful and deliberate violation 
of the law. As indicated in the Comptroller General’s report of January 30, 
1958, to the extent that the General Accounting Office is empowered to do so, 
it will hold responsibile officials, and their sureties, financially liable for all 
expenditures of public funds determined to be illegal. However, this action does 
not seem to deter the Department of the Navy from continuing prosecution of 
the Fallbrook case. 

The Cuairman. See if I have the correct picture of this case. 
Che Navy Department maintains that they have certain property 
rights, namely, the right to certain water in the Santa Margarita 
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Valley. ‘The Congress, for some reason, said to the Justice Depart- 
ment, “You will not spend any money to enforce the Navy’s prop- 
erty rights.” The Navy thereupon took the position that it could 
use its own funds to hire lawyers to enforce what it thought was its 
property rights in the valley. ‘The position of the GAO is that this 
was improper. The position of the Navy is that it is proper. Is that 
correct ¢ 

Mr. Fisuer. T hat i is correct, sir. 

The CHatrman. Let me ask you this. It seems rather unusual, 
where there is a claim of : 1 legal right to certain property by one 
Government department, for the Congress to settle that lawsuit by 
withholding funds to prosecute it. Keep in mind I know nothing 
about the merits of the case. I do not know who should or who will 
win. But where there is an amount of about a million dollars a year 
involved, is it not rather unusual to try to settle the case in this 
fashion ? 

Mr. Fisuer. Mr. Chairman, we, of course, have nothing to do with 
the policy of the Congress. 

The Cuatrman. I understand that. 

Mr. Fisuer. I think that is an unusual situation. Of course, the 
Congress many times puts riders on appropriation bills to prevent this 
or that. 

The Cuarman. Are you aware of any case in the past where we 
have had a similar situation ? 

Mr. Fisuer. I am not aware, offhand, of any situation where Con- 
gress has tried to prevent a department from prosecuting a suit. 

The CHatrMAN. May I suggest, Mr. Counsel, that we have the other 
witnesses up here at the same time. so that we can discuss this and try 
to get a clearer picture 4 

Mr. Fuanagan. Will Mr. Rankin and Admiral Nunn come up? 

Mr. Rankin, will you give your name and official position for the 
record, please ? 


STATEMENTS OF J. LEE RANKIN, ASSISTANT ATTORNEY GENERAL, 
AND REAR ADM. IRA H. NUNN, JUDGE ADVOCATE GENERAL, 
DEPARTMENT OF THE NAVY 


Mr. Rank. J. Lee Rankin, Assistant Attorney General. 

Mr. Fuanacan. And Admiral Nunn? 

Admiral Nunn. Rear Adm. Ira H. Nunn, Judge Advocate General 
of the Navy. 

The CHarrman. Keep in mind, if all you gentlemen will, that I do 
not have too clear a picture of this situation; only from the story that 
our chief counsel, Mr. Flanagan, gave us, and our investigator, who 
was out here going over this matter. But, as I get the picture, your 
position is that you own certain property, namely, the right to water 
in the Santa Margarita Valley? 

Admiral Nunn. Yes, sir. 

The Carman. I understand that that water, if it had to be pur- 
chased elsewhere, for Camp Pendleton, would amount to a cost of ap- 
proximately a million dollars a year. 

Admiral Nunn. That is approximately correct, sir. 

The CHarrman. And your position has been that you have no 
authority whatsoever to give away what you think the Navy owns. 
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I am not saying the Navy does own it, but your position is that they 
do, and your position, No. 2, is that you cannot give away the million 
dollars a year. 


Admiral Nunn. That is correct, sir. We feel we must use every 
legal means avail: ble to protect that property. 
The Cuarman. And that is in court at this time. Is that right? 


Admiral Nunn. Ss sl 

The CHarrMAn. How mi ut intervening parties? Let us assume 
that the Navy were to take the position that the GAO takes—not try- 
ing to determine who is right, here, but just to put the facts in the 
record—and if the Navy were to follow the recommendations of the 
GAO, would that in any way affect other individual property owners? 

Admiral Nunn. Yes, sir, I think it would, Senator. The Govern- 
ment instituted this suit in 1951, before there were any restrictions 

igainst any one’s appropriations. The Department of Justice brought 
the suit at the request of the Secretary of the Navy. This is a simple 
suit to quiet title, and therefore, a g pm many de fendants were served 
and were brought into court. And the trial Judge himself has said 
that the dismissal of this suit would be difficu it, because the Govern- 
ment has brought a great many defendants into court who are en- 
titled to an adjudication of their rights. 

The CHamMan. In other words, more people than the Fallbrook 
district and the Navy are involved. There are other people? 

Admiral Nunn. Yes, sir. There area great many. And although 
it is the contention of the Government that the Fallbrook Public Util- 
ity District and the Santa Margarita Mutual Water Co., who claim as 
appropriators, have no surplus water available to them, a great many 
of the other defendants 

The CHarrMaAn. Pardon me. I missed that. 

Admiral Nunn. It is the contention of the Government in this 
suit, sir, that the prince ipal defendants, Santa Margarita Mutual Water 
Co. and the Fallbrook Public U tility District, who claim as appro- 
priators of surplus water, have no rights. That is the Government’s 
claim. The Government admits and asserts that there are a great 
many other defendants who have been served and are in this suit who 
have riparian rights in the river. And we are willing and ready and 
expect to stipulate with those small holders. 

The Cuamman. Now, see if I get the further picture. You are on 
the lower end of the river. Right? 

Admiral Nunn. Yes, sir. 

The Cuatrman. And the property owner in that particular water- 
shed in the upper end, of course, has, I assume, prior right to the 
water, to a certain amount? 

Admiral Nunn. The rights as between the principal upper riparian 
owner, the Vail estate—— 

The CHamrMan. Strike that questic mn. Here is what I had in mind, 
If there is a surplus of water, which neither you need nor those above 
you need in the watershed, where would that water go? 

Admiral Nunn. That water may be allocated by ‘the State of Cali- 
ne nia to those who claim and have requested permits from the State of 

California to use surplus water as appropriators. The law of prior 
appropriation is in effect in California. 

The CHairman. In other words, it normally would be decided on 
a first-come first-served basis. If there is a surplus of water, the 
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first applicant outside of the watershed would have the first right to 
the surplus water ? 

Admiral Nunn. Yes, sir. And that is controlled by the State of 
California. 

The Cuatrman. Isee. Now, is the Fallbrook district the first appli- 
cant, or are there other intervening applicants for any surplus? 

Admiral Nunn. As far as we know, sir, the first request for a per- 
mit for surplus water from this river was filed by the Santa Margarita 
Mutual Water Co., and 7 days later the Fallbrook Public Utility Dis- 
trict made a similar filing for a permit. However, the State of Cali- 
fornia has granted permits only to the Fallbrook Public Utility 
District. 

The CuHatrman. I see. 

Admiral Nunn. It is true, however, I believe, under the laws of 
California, that if eventually the Santa Margarita Mutual Water 
Co.’s permit request should ripen into a permit, it would be prior to 
the Fallbrook Public Utility District’s. 

The Cuatmrman. The thing I had in mind is: Is this lawsuit also 
determining the rights of the applicants for the surplus water? Will 
it determine who has a prior right, forgetting about the Navy for the 
time being? I am curious to know who is involved beside the Navy 
Department and Fallbrook. 

Admiral Nunn. I believe that the outcome of this suit will not 
necessarily fix the rights of either the Santa Margarita Mutual Water 
Co. or the Fallbrook Public Utility District, except that if the deci- 
sion of the district court, which has been rendered to date, is eventually 
completed, and the appeal periods have passed, there will be no 
water for any appropriators, because the Federal district court has 
held, in the case already tried, that there is no water in the stream 
available for appropriation. And that holding is in complete conso- 
nance with the holding of the California State courts in an action 
which terminated in 1938, involving litigation upon the same river. 

The Cuarrman. I may say, Admiral, that while I know nothing 
about the merits of the case, it would seem that you found yourself 
in a very delicate situation. You are of the opinion that the Navy 
has valuable property rights, worth about a million a year. You had 
to make the decision as to whether you would forfeit those rights or 

roceed to use Navy money to enforce the rights, after the Congress 
lei said the Justice Department cannot. If you had failed to enforce 
the Navy’s property right, it develops then that it costs the Navy 
about a million dollars a year, and you would be almost subject to 
court martial; would you not? 

Admiral Nunn. I think definitely the Secretary of the Navy and 
I both would have been derelict in our duty. 

The CuarrMan. It would seem that you had very little choice in 
this matter but to proceed. Again I say I am not discussing the merits 
of the case. I do not know or do not care who wins that lawsuit. 

Admiral Nunn. Yes, sir. And may I say further, Senator 

The CHatrman. May I say this before you do? Would this not be 
a case in which the Attorney General or someone could ask the court 
for a declaratory judgment as to whether or not you had the right and 
duty to proceed? This committee certainly cannot determine that. 

ould you not think so? 
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Mr. Fuanacan. I thought we would ask Mr. Fisher about the point 
before us, and I think possibly Mr. Rankin wi ill have something to 
say on that. 

So that we can get exactly the issue we are discussing here today, is 
it not a fact, Mr. Fisher, that on August 29 of last year, the Comp- 
troller General dec ided that neither the Justice Department nor the 
Navy Department could expend Federal funds in the prosecution of 
the case ? 

Mr. Fisuer. That is correct, sir. 

Mr. Fianacan. Now, after that decision was rendered and the Sec- 
retary of the Navy was so informed, did the Navy then proceed to 
expend Federal funds in this case? 

Mr. Fisuer. Yes, sir; they did, and I understand are continuing 
to do so. 

Mr. FLanacan. What course of action is left, now, to the Gen- 
eral Accounting Office against the Navy or the Justice Department if 
they continue to spend money in the prosecution of this civil case in 
this litigation ? 

Mr. Fisuer. The duty of the General Accounting Office is to try to 
carry out the laws Congress enacts and to see that the money is spent 
for the purposes for which it was aeeteee iated. We will be forced 
to disallow credit in the accounts of the Navy Department disbursing 
officers or certifying officers for any moneys that we determine were 
spent out of Navy appropriations for the prosecution and prepara- 
tion of this suit. 

Mr. Fianacan. At that point, Admiral, do you have anything you 
can insert in the record as to the amount of money that has been spent 
on this litigation ? 

The CuatrMan. May Ll interrupt? We have a vote coming up over 
on the floor. I will have to ask your indulgence while I go over and 
vote. 

(Short recess. ) 

Mr. Fuanacan. Mr. Fisher, to complete our record here, I wish 
that you would send us over copies of all communications that General 
Accounting has had with either Justice or Navy and all decisions and 
all communications you have had with Congress in this case, to com- 
plete our record. 

Mr. Fisner. And we have had one letter to the Secretary of Defense 
and one reply, which I think you ought to have. 

Mr. Fuanacan. All right. 

Mr. Fisuer. We will do that. 

(The communications referred to will be found in the appendix 
under “Supplemental data” on pp. 45 and 51 

The Cuarrman. There are two things that bother me a bit. No. 1, 
I consider that Admira] Nunn felt that he had no choice but to go 
ahead in this thing, when he thought that the Navy had valuable 
rights. I can see where if he did not and it later upper: ared that some 
landowner who is a friend of his gained by it, he would certainly be 
subject to an awful lot of criticism. At the same time, it would 
appear here—I took the trouble to check the Congressional Record 
when I was over there—that the Congress has expressed a ver y clear 
intention, either rightly or wrongly, that the cases should not be pro- 
ceeded with. Whether that is the right wi iy to settle judicial ques- 
tions or not is open to a lot of argument. 
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I just wonder what we can gain here at this hearing. There is not 
sec we can settle here, is there, except to make a complete record 
in the case? How can we reconcile, on the one hand, what would 
appear to be a flouting of the clear congressional intent, and on the 
other hand you represent the Department of the Government which 
you think has extremely valuable property rights, and you feel obli- 
gated to enforce them. Where does this end? When we get through 
with the hearing, and we are no further ahead, what happens then ? 
Are you going ahead with the lawsuit? Is any action being taken 
to stop it? Who will pay for it, then? And so on down the line. 

Admiral Nunn. In the Navy Department at the present time—of 
course, the actions I have described here were taken by Mr. Kimball, 
who was the predecessor of Mr. Anderson, the present Secretary of 
the Navy. Mr. Anderson has informed me that although he approves 
of the acts of his predecessor and considers that he was right in pro- 
ceeding with the case as he did, the Navy Department will not spend 
money on the case in the future and will leave that to the Department 
of Justice. 

The Cuatrrman. What will the Department of Justice’s position 
be, if you know? 

Mr. Ranxrn. The Attorney General stated before the Appropria- 
tions Committee that he would not spend the money of the Depart- 
ment of Justice contrary to the bill or the action of Congress, but 
that he felt an obligation under the law and his oath of office to see 
that the rights of the United States were protected and he would try 
to secure someone who would gratuitously act as counsel and see that 
the rights of the United States were not lost by default. 

The Cuatrman. In other words, it would appear from this point 
onward neither Navy funds nor Justice Department funds will be 
expended. 

Mr. Ranxin. That is right. 

The CHairmMaNn. But the Attorney General feels that under his oath 
of office he must protect what he considers the rights of the United 
States, and he intends to get someone who will gratuitously handle the 
matter in the case. 

Mr. Ranxrn. That is right. 

Mr. Franacan. On that point, Mr. Fisher, would the General Ac- 
counting Office have any objection to the use of voluntary counsel in 
this action ? 

Mr. FisHer. The General Accounting Office would not have any 
jurisdiction, Mr. Flanagan. If there were no funds involved, we 
would not have any jurisdiction. I would say offhand if that is what 
happens we prob: ibly would report that fact as a followup to our 
original report, just to let the Congress know what is going on. But 
we would have no jurisdiction other than possibly a re porting process. 

The Cuairman. Then I understand that your position is this: that 
you will not authorize any funds to be used by the Navy or any 
other Government agency to prosecute this case ? 

Mr. Fisuer. That is right. 

The CuatrMan. You feel that while technically the Congress only 
applies its prohibition to the Justice Department, the intent was clear, 
and the intent was to apply it to all Government moneys? 

Mr. Fisuer. Well, that is a short answer. I think it is a little dif- 
ferent than that. I do not think when the Department of Justice is 
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precluded from prosecuting litigation, anybody else has any money 
for that purpose. It is the same answer; a little different reasoning, 

Mr. Keruer. Mr. Chairman, I would like to point out one thing 
that we in the General Accounting Office would feel if the Department 
of Justice and the Navy follow out the position they have stated today, 
we would certainly report it very strongly. Because Congress did 
not put the restriction in to save money in any way. It was to pre- 
clude an action. And it seems to us that the Department would be, 
by a probably legal route, circumventing what Congress intended to 
preclude. us 

Of course, we feel very strongly in our office that it 1s not up to us 
or to the departments to substitute their wisdom for Congress. Now, 
whether the rider was good or bad, we take no position on that, but the 
rider is in the law, and we will attempt to carry it out. 

Mr. Ranxrn. The Department of Justice does not try to pass upon 
the wisdom of the acts of Congress, but it feels that Congress knows 
how to prohibit action when it wants to, and when it limits its pro- 
hibitions in a certain manner that has a certain legal effect, it has 
full knowledge of what it does. And anything beyond that is not 
done when such action is not taken by Congress. 

The Cuarrman. In other words, you feel that the Congress merely 
has indicated that it wants no more money spent, that it could have 
gone beyond that if it wanted to and passed legislation vesting the 
property in someone outside of the Navy. That is, roughly, your 
position. 

Mr. Ranxrn. That is right. 

Admiral Nunn. On that point, Mr. Chairman, may I say that 
Congress could have, in this case, given away these water rights of the 
Government out there, or Congress could have said, “This case shal] 
not be tried,” or Congress could have said, “This case shall be stayed 
until June 30, 1953.” Or Congress could have said, as it very often 
does, that “none of the funds appropriated by this or any other act 
shall be used.” And I don’t believe it is completely accurate to 
ascribe to Congress an intent that moneys out of the Department of 
Justice appropriation should not be spent. Because Congress could 
have done as it so often does, precluded the expenditure of all funds. 
| think that Congress’ limitation by specific words to the Department 
of Justice appropriation is an indication of congressional intent, that 
the language is clear, and that we are not allowed to guess about it 
further. 

Mr. Frianacan. On that point, Admiral, do you agree that the 
‘reneral Accounting Office is the final judge as to whether or not 
ederal funds shall be expended in a certain way? 

Admiral Nunn. Well, I can answer that, Mr. Flanagan, in a quali- 
fied sense, by saying in my opinion when there is a question of law 
involved, as there was in this case, as to whether or not we should 
proceed with a lawsuit, it is the Attorney General, as the chief law 
oflicer of the Government, who has the final say. Now, that is aside 
from accounting matters. The powers of the General Accounting 
Office in accounting matters are, of course, final and binding upon us, 
unless upset by the courts. But the question of law, as to whether or 
not the terms of this statute applied to our funds, I think is a question 
for the Attorney General, and he indicated his willingness that we 
proceed. 
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[ also think that a question of this kind can only be resolved finally 
by the courts. And in that connection, I would like to point out that 
the Federal District Court, the Southern District of California, has, 
in a judicial pronouncement, said that it was all right for the Navy 
togoahead. And furthermore, the case was taken to the United States 
Court of Appeals in the Ninth Circuit on a writ of mandate filed by 
Fallbrook Public Utility District, in which the issue was squarely 
raised, and in which the decision of the C omptroller General was made 
a part of the pleadings. And the decision of the court of appeals was 
handed down on March 24. They decided the case on the narrow 
grounds of the lack of a justiciable interest in the petitioner. 

Mr. Fianacan. It is true, is it not, Admiral, without going into 
all the details of this recent opinion of the court of appeals handed 
down on March 24, that the court did not make any decision on whether 
or not this rider was effective ? 

Admiral Nunn. No. That is right. They went off entirely on the 
theory of Massachusetts v. Mellon, which said that the petitioner did 
not have a justiciable interest. 

Mr. Franacan. That is correct. 

Admiral Nunn. Of course, it is clear that had the court frowned 
upon what the Navy had done, the court could have taken that ocea- 
sion to render a judicial decision and could have decided the case on 
those grounds. 

Mr. Fuanacan. As I recall, the decision of the court was that Fall- 
brook was not a proper person to bring the subject up before the 
court. 

Admiral Nunn. Lack of jus ticiable interest. That is correct. 

Mr. FLANAGAN. _ it leads me to the next question. Do you feel 
now, or does the Justice Department feel, that the decision as to 
whether or not this rider in the new appropriation should preclude 
Navy and Justice from proceeding with this case, is one for judicial 
determination in the Federal courts, or is a matter to be decided by 
the General Accounting Office ? 

Mr. Ranxry. The Justice Department feels that the General Ac- 
counting Office has no authority to determine the effect of law in any 
contest between the Comptroller General and the Attorney General, 
and as to the effect of the law, the courts have upheld the opinions of 
the Attorney General until such time as the courts have overruled 
those and found them to be in error. So where you have a conflict 
according to the decisions of the courts, between the opinion of the 
Comptroller General and the Attorney General in regard to any mat- 
ter about the law and the effect of the law, the courts have held the 
Attorney General’s opinion is controlling. It is only in the realm of 
accounting matters, which do not involve the effect of a law, that the 
Comptroller General has any final say. 

Mr. Fuanacan. In other words, Mr. Rankin, you feel that the de- 
cision of the Attorney General in this matter is binding? 

Mr. Ranxry. It is up to the time that the courts determine that 
that is in error. 

Mr. Fuanacan. If you feel that way, why do you not go ahead and 
proceed with the case, allowing the Navy to use paid employees of 
the Navy, rather than now seeking volunteers ¢ 
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Mr. Rankin. Well, I want to clarify this: We do not consider 
under the law that if we would get someone to act gratuitously in 
this matter he would be a volunteer. There is an opinion of the At- 
torney General on that subject, which holds specifically that such 
gratuitous service does not come within the definition of “volunteer” 
in the statute and is something separate and apart from it. 

Mr. Fuanacan. I am not arguing the statute. I will use the term 
“oratuitous service” then. Why are you seeking gratuitous counsel 
in this case, if you feel your position is correct, rather than going 
ahead and using Navy personnel as has been done in the past? 

Mr. Rankin. Well, the exposure that the Admiral and the Secre- 
tary of the Navy had been placed in during this whole matter, with 
even the suggestion that court martial proceedings should be insti- 
tuted against them, made it seem like it was undesirable to continue 
indefinitely, when we could handle it the other way and not have 
that problem. 

The Cuarrman. May Linterrupt/ When I was talking about court 
martial, I was merely pointing out the position in which the Admiral 
found himself; that had he not enforced this right, which he felt the 
Navy had, it could be claimed that he could be court martialed. 

Mr. Ranxrn. Yes, I understood that. 

The CHarrMan. I was not indicating even remotely that he had 
done anything for which he should be court martialed. 

Mr. Rankin. But in the record of this matter before there has 
been the suggestion that they should be very thoroughly disciplined 
for the action taken. 

The Cuairman. I thought you had in mind what I said. 

Mr. Rankin. No, I didn’t have in mind what the chairman 
referred to. 

Mr. Fuanacan. To clarify our record and get it complete : Mr. 
Fisher, you have heard what Mr. Rankin testified to, namely, that 
in matters of this type, interpreting the statute, he feels that the At- 
torney General has the last word, rather than the GAO. What is 
the position of your agency ? 

Mr. Fisuer. I disagree with that, Mr. Flanagan. As you know, 
we service your committee quite a lot down there, and the big prob- 
lem we always have is whether certain expenditures were legal. I 
think on a basic statute, conferring jurisdiction on a department to 
carry out programs, and so forth, an interpretation of that statute 
in many cases is properly under the jurisdiction of the Attorney 
General. All the Attorney Generals up to the present one—and I do 
not think he has had occasion to pass on it—have always held that 
where there is a question of the legality of expenditures, that is ex- 
clusively under the jurisdiction of the Comptroller General, and the 
Department of Justice has refused to render an opinion in those 
cases. They all have to, of necessity, involve the interpretation of 
statutes. 

The Cuatrman. I think it would be hard to find any legitimate 
criticism of your Department for the action you have taken in this 
case. At the same time, I do not know what I would do if I were 
in the admiral’s boots. I do not think it is up to our committee to 
decide. I think all we can do is do as a number of the Senators have 
requested, make a record. 
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I may say we have been requested by 3 or 4 Senators to hold this 
hearing, so that there will be a record open to anyone who wants to 
examine it. Just how you gentlemen are going to resolve this, I do 
not know. Whether the Congress was right or wrong, there is cer- 
tainly the apparently clear intention that the law suit should be 
dropped. Even assuming that that is completely clear, the admiral 
has an oath of office. 

Included in that is the duty to protect all the Navy property, re- 
cover any Navy property of which the Navy is being deprived. 

Mr. Fianacan. Admiral, just so the record will ‘be complete in 
that regard, I believe you have a summary of the amount of money 
which the Navy has spent on this case since the decision of the Comp- 
troller General last August ? 

Admiral Nunn. Yes, Mr. Flanagan, I have. I am not perfectly 
sure that this is complete. This is my best effort at isolating these 
expenses. 

Mr. Fianacan. What is the total? Maybe you can just place that 
in the record. 

Admiral Nunn. $4,068.68. 

Mr. Franacan. And most of that, as I understand, has been for 
salaries of the 2 men, Commander Shyrock and Mr. Agnew, who 
have been hi indling the case for the Navy ? 

Admiral Nonny. That is right, sir, and their travel, and some wit- 
ness fees. 

Mr. Firanacan. Witness fees have been paid by the Navy for wit- 
nesses appearing for the Government in the case? 

Admiral Nunn. That is correct. 

Mr. Frianacan. Will you please insert that in the record at this 
point as an exhibit ? 

(The material referred to was marked exhibit No. 4 and will be 
found in the appendix on p. 39.) 

Mr. Firanaean. Now, Mr. Fisher, you have heard the testimony of 
the Navy and the serene of Justice when they indicated they 
would spend no further Navy funds for this litigation. 

Is that correct, Admiral ? 

Admiral Nunn. That is correct, sir. 

Mr. Fruanacan. That there will be no further Navy or Justice 
Department funds expended? 

Admiral Nunn. I can speak for the Navy. 

Mr. Fuanacan. And how about Justice, Mr. Rankin? 

Mr. Rankin. That is right. 

Mr. FiranaGan. You have heard that testimony, Mr. Fisher. What 
if they go ahead now and get counsel to act gratuitously in handling 
this litigation? What action then would your Department, or your 
agency, take? 

“Mr. Fisuer. We will be relieved of any responsibility for seeing that 
Federal funds are not misappropriated; because they won't be in- 
volved. We will still feel the responsibility, because we thought the 
intent of Congress was to stop this suit, of making a further report to 
Congress. And that would be the end of our activities. 

Mr. Fianaean. In other words, if Justice and Navy now go out and 
get counsel to act gratuitously, there is no expenditure of funds. So, 
you will not comment on that, but you will again report to the Con- 
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gress that you feel that the will of the Congress is being voided in 
this case. 

Mr. Fisuer. That is correct. ; 

The Caiman. May I interrupt to give Senator Knowland a brief 
résumé of the testimony we have had so far? 

We have the two young men from the General Accounting Office, 
the admiral from the N avy, and the gentleman from the Justice De- 
pa irtment. The position of the General Accounting Office is that, the 
Congress having twice stated that no funds of the Justice Depart- 
ment should be used in the prosecution of this suit, they are bound 
to disallow funds used by ‘ae Department in the pros secution of this 
suit, and they say that they inte nd to do that, and they do not intend 
to allow the use of such funds from either the Navy Department or 
any other de partment. 

The Navy Dep artment takes the position—and the Justice Depart- 
ment, I believe, also—that the C ong ress has mere ly expressed an in- 
tention of not spending any money on this; that the Congress, if it 
wanted to go further, could have lodged title in the water rights to 
someone else: that. therefore, the admiral feels that, under his oath 
of office, he must protect what he considers Navy property, and for 
that reason he must proceed. And the Justice Department. position 
is that, while they cannot expend funds, ev will attempt to get 
someone to act gr: atuitously and proceed to a final judgment in the 
Case. 

I think that is roughly a recent of the testimony. 

Senator Knownanp. Mr. Chairman, I would just like to say, first 
of all, that I think the position of the General Accounting Office is 
correct, should be supported by the C ongress, and I do not think any 
other basis is in keeping with the congressional intent and with the 
Con titution of the United States. The Congress of the United 
States was given, under the Constitution, the control of the purse 
trings. That is as fundamental a constitutional question as any fac- 
ing the American people. I do not believe the Congress should lightly 

rrender that power. I think that the action of the executive de- 
partments in having one department do what the Congress had clearly 
tated that another department could not do was a deliberate cir- 
umvention of the congressional intent, was a subterfuge, and was 
fl flouting of the will ol the Congress of the United St: aces, 

I think that the Congress would have been amply justified in taking 


very substantial steps against any officer of any executive - partment 
ho attempted to circumvent the constitutional control of the Con- 
gress over the appropriations of the Congress. 


I shall resist to the fullest extent possib le any attempt by the past 
dministration or by this administration to circumvent the will of the 
mngress of the United States. If the Department of Justice intends 
to attempt to go into a court, a friendly court or wen to get a 
lecision which might eut off the cons stitutional control of the Con- 
gress over the purse strings of the Nation, I shall ask the Congress 


‘ 


f the United States to engage counsel to present the views of the 
Congress of the United States and to fight that to the highest court 


» land if it is necessary to do so. I intend to follow this matter 
hrough in committee, on the floor of the Senate of the United States, 
| if necessary throughout the Nation. Because I think if Congress 
ibdieates this power, which the General Accounting Office has quite 
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properly interpreted, we have changed the entire constitutional con- 
cept of the three branches of the Government and have subordinated 
the Congress of the United States to the Executive. And, insofar as I 
have a voice and a vote, Mr. Chairman, I do not intend to sit idly by 
and permit this administration or any other administration to so 
subordinate the Congress of the United States that any executive 
branch of the Government can flout the will of the Congress. 

The CuarrmMan. I may say to the very able Senator from Califor- 
nia, whom I highly respect, that 1 agree with practically everything he 
said. I think of course you also have to put yourself in the position 
of the admiral, who has an oath bn offic ‘e. That oath requires that he 
protect what he considers the Navy’s property. Either rightly or 
wrongly, he has considered that Navy mampetinn 

Senator Knowranp. At that point, Mr. Chairman, may I say I 
do not envision this as the Navy’s property. This is the property of 
the people of the United States, whether it be a Navy establishment, a 
military establishment, a Bureau of Reclamation project, or anything 
else. It does not belong to that particular department. It belongs 
to the people of the U nited States. 

Now, I think the admiral, or any admiral, or a general, any general, 
who felt that he had facts that indicated, as you say, that he had cer- 
tain obligations himself, has a responsibility to notify his department 
chief, to notify the executive department, to notify the Congress of 
the United States, of his position, to notify the committees of the 
Congress of the United States of his position. I think, when he has 
done that, he has taken all reasonable precautions, so that he cannot be 
charged with a dereliction of duty. 

But I think he has no right to enter into ac — acy with another 
agency of the Government, which has been specifically prohibited from 
ts aking certain act ion, circumventing the will of Congress and joining 
in a conspiracy to circumvent that will. Now, that is the position that 
I take. Not that he should not, in carrying out what he feels to be his 
obligation, see to it that the Congress and the Executive fully recog- 
nize the import and the implications cf the position that has been 
taken, but I do not think we dare surrender the power of the Congress 
to write into the appropriation bill. 

Because, after all, the Congress of the United States, under the 
Constitution—and it grows out of a very historic situation. The old 
Kings of England, when they had control of the purse strings, had 
unlimited power. And, when the wise men who framed the Con- 
stitution of the United States were trying to set up a government 
where no executive could gain too much power, they deliberately put 
in the Congress of the United States the contro] of the purse strings. 
They appropriate the money. They can withhold the money. They 
can place certain restrictions upon the spending of the money. If 
you once take that from the Congress and permit that to be circum- 
vented, you have violated our entire constitutional concept, which the 
admiral as well as any Senator has taken an oath to support, and 
which every Cabinet officer takes an oath to support. 

Furthermore, the Constitution of the United States gives not the 
Executive but the Congress the power, the duty, and the right to 
raise and support armies and navies. This is part of our responsi- 
bility. We are the ones who provide for the naval bases, the training 
centers, the military centers. And I do not see how this Congress 
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could possibly sit complacently by and allow any such ¢ ircumvention 
of its will as was attempted by the last administration, and as I am 
sorry to learn is apparently being attempted by this administration. 
And I shall resist it as strongly in this administration as I did in the 
last. 

The CHarrMan. Again I say 1 agree with much of what the Senator 
says. But I still think if I were in the admiral’s position: Here you 
have about a million dollars a year involved, and his job is to protect 
that property. I am not sure I would not follow his course of action. 

Let us take a situation like this. Let us assume that he dropped 
this lawsuit, and assume it developed later that John Jones, who is a 
good friend of his, profited by, we will say, a $100,000 or a $200,000 a 
year. We would dm him down before our investigating committee. 
4 Senator KNOWLAND. No. I do not think you would, if he h ad ms ade 
a report to the Executive and to the Congress and had pointed out that 
the Congress of the United States, not once but twice, had written 
such a restriction into the bill. I do not think that, he having put the 
Congress on notice under those circumstances he would be subject 
to censure by the Congress. 

The Cuatrman. He would have a good argument against it, any- 
— 

s I just stated before you came in, Senator, I feel the only thing 
this committee can do is to proceed to make a completely clear record 
inthe case. As far as the committee making a decision here, it would 
be meaningless. I am inclined to think that there would be 1 or 2 
courses of action to follow, either to go into court for a declaratory 
judgment and have the attorney hired to represent the General Ac- 
couiting Office, or the Congress, call it what you may—it is all one and 
the same thing—or have legislation introduced fixing the water rights 
in that area. Other than that, I cannot see that we will gain a great 
deal by the hearing except to make the record clear. 

I frankly do not feel strongly about it one way or the other. I do 
not know how the lawsuit is going to come out. I know nothing about 
the situation except what I have learned from the counsel. I can 
understand how you would feel a lot more strongly about that. You 
are nearer to it, and you have the situation much better in mind. 

I do not think we have the record yet complete. May I suggest 
that at any time a — to ask questions, you are at liberty to do so. 

Mr. FLANaGan. Fisher, at the time Senator Knowland came in, 
I was asking you: Tk view of the attitude of the Navy and Justice 
Department that they intend to use gratuitous counsel in this case, it 
is my understanding that as to the money spent, you will not of course 
have anything to say about the expenditure.” However, you will 
report to the Congress, as I understand your testimony, if such action 
takes place. 

Mr. Fisuer. Yes, sir. 

Mr. Fuanacan. That you feel that that action by the Justice De- 
partment and the Navy is a circumvention of the will of Congress. 

Mr. Fisner. That is correct. 

Mr. FLannacan. I presume such a report would come to this com- 
mittee. 

Mr. Rankin, if such a report is again made to the Congress of the 
United States, then what action is ‘contemplated by the Justice De- 
partment ? 
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Mr. Rankin. We have the problem that Congress has written this 
rider in on the appropriation bill. It has also left a statute which 
directs the Attorney General to protect the property of the United 
States and bri ing ac tions in the courts to recover or hold that property 
or protect it in every way. Both of those statutes are on the books. 
I do not think we can disregard them, and I do not think the General 
Accounting Office can disregard them. They have to be read for 
the full value of them, as any court would, that Congress must have 
had in mind, when it put the appropriation rider on, just what it said. 
And it did not repeal the other act, or it did not say in specific terms, 
which we believe Congress has the power and the knowledge to de, 
that the ec: ase of Fallbrook shall not be prosecuted, period. Or it did 
not. say, “The United States shall now give up all the water rights 
that it has to Fallbrook.” And it has that power. 

We do not question Congress’ power to do that. But it did not do it. 
And whenever it does it, we certainly will bow to that power and right 
to do it, and the control Congress has over the property of the United 
States. But we just tried to read what Congress did, and we tried to 
interpret it within the view of both statutes that are on the books. 

Senator KNow.anp. Now, the fact of this matter is, and the legis- 
lative history of this situation is, that the Navy Department itself 
had entered in, on the part of their local authorities, in the Santa 
Margarita area, Camp Pendleton, an agreement which was entirely 
satisfactory to the Navy. It was signed and agreed to by the local 
Navy representatives. It got back here, and I admit this is from one 

oint of view, and there is an honest difference of opinion on it, but 
it was either sold a bill of goods by the then Department of Justice, 
or it changed its mind and reneged on the agreement that had been 
entered into by its own local representatives. 

Now, this is a matter which involves a large segment of the public 
in that area. It involves publicly owned districts rather than private 
interests primarily, but it also involves, it has been cotieantiedl some 
10 or 11 thousand small property owners and farmers as well. 

Now, what actually has happened is that the Congress had no inten- 
tion to repeal the general provision of the law to which you refer, but 
they did determine, and it was subsequent to the other legislation, 
that in this particular case the Federal Government should not use 
its power vis-a-vis all of these small people, and exercising this new 
doctrine of paramount rights, until the Congress of the United States 
could fully explore this situation to see if either the original agree- 
ment or some other situation could be developed th: at would be 
mutually equitable and acceptable to both the Government of the 
United States and the local people. 

There is now pending before the House of Representatives and be- 
fore the Senate of the United States legislation which would carry 
out the very agreement which the Navy itself had originally agreed 
to. So all the C ongress has done on two occasions is not to suggest 
a repeal of the general provision to which you refer, but it has given 
you a mandate “that in this particular case you should not proceed 
with the full power of the Federal Government against these people 
until the Congress in its capacity as a policymaking body of the 
Government of the United States has had an opportunity to act on the 
very proposal which the Navy Department has itself originally agreed 
to. And that is fundamentally the thing. I will tell you that I am 
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very much surprised that this administration should now be coming 
before the Congress and teliing us that regardless of the congressional 
intent you were going to deliberately circumvent the law, where the 
Congress has said that vou should not do it, and that you are going 
to flout the decision of the General Accounting Office in this matter. 
And as I say, I feel so deeply that a constitutional question 1S 1n- 
volved of the power of the Congress to control the purse strings that 
I intend to pursue this as far as it is necessary to go. 

Mr. Fuanacan. Mr. Rankin, based on your last testimony here, then, 
is it proper to assume that regardless of what the General Accounting 
Office says in the future about your use of gratuitous counsel, the 
Justice Department intends and the Navy intends to proceed witb 
this civil litigation with gratuitous counsel ? 

Mr. Rankin. Well. I might say that the remarks of the GAO in 
that regard would be gratuitous, and it would not involve the expendi- 
ture of any Federal funds, and I think that we still have to deal with 
the statutes and the oath of the Attorney General and the problems 
that are there. We cannot just disregard them. And then we have 
to examine the actual words of the statute. 

Mr. FLaAnacan. Admiral, Senator Knowland mentioned the fact 
that there had been an agreement apparently reached at one time 
with the Navy on the distribution of this water. Has any new tenta- 
tive agreement been reached by the Navy Department with any group 
representing the civilian landowners along the Santa Margarita? 

Admiral Nunn. That has been under consideration between repre- 
sentatives of the Fallbrook Public Utility District and the Navy De- 
partment, represented by the Under Secretary of the Navy, Mr. 
Thomas, under the sponsorship, I believe, of some of the Members 
of Congress; negotiations looking to a settlement of the controversy 
out of court. I do not believe that an agreement has been reached. 
Surveys have been made and conversations have been held. I may 
not be completely advised as to whether or not there has been any 
agreement. I know that the Navy Department has taken the posi- 
tion in these negotiations conducted by Mr. Thomas that if the Gov- 
ernment’s rights were completely protected, and if there was surplus 
water in the stream available for appropriation, and if the State of 
California appropriated it to certain individuals, the Navy Depart- 
ment would have no objection to capturing the surplus water and im- 
pounding it for use by appropriators, if it existed, and provided once 
more the Government’s rights were not infringed. 

Mr. FLANAGAN. And you are working on those negotiations at this 
time ? 

Admiral Nunn. Yes, sir. 

Mr. FLanacan. Now, down to the immediate practicalities of this 
case, trial is set in the Fallbrook case for when ? 

Admiral Nunn. For the 3d of November. 

Mr. Fianacan. I thought it was in July. Did they get that moved 
up? 

Admiral Nunn. To the 3d of November. 

Mr. FuanaGan. In the meantime, if the Navy can work out a satis- 
factory agreement with the civilian landowners, will there be some 
action on the part of the Navy to postpone or to set aside the liti- 
gation ? 
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Admiral Nunn. That, of course, would be a decision which ulti- 
mately would be made by the Attorney General. The nature of the 
agreement that was reached would govern how it was handled. I 
suppose that if there is an agreement reached which involved the 
Fallbrook Public Utility District, part of the agreement might be 
a stipulated judgment as between Fallbrook and the United States. 
But those matters are mechanical matters of resolution and would be 
handled by the Department of Justice. 

Senator Knowianp. Mr. Chairman, at that point, I think the record 
needs to be clear on this. The members of the House from California 
have had some conferences with the Under Secretary of the Navy, 
Mr. Thomas, and I understand some progress has been made. I do 
not know that they have come to a complete meeting of minds on the 
matter, but I think it is important that the record make clear that 
this is not a case where anyone, either the public-utility district, which 
is a public body in the State of California, the Fallbrook Public Utility 
District, or the citizens of the area, have any desire to deprive the 
Navy of its legal and equitable share of water at Camp Pendleton. 
Camp Pendleton is one of the great bases of this Nation. It is one in 
which the people of the State of California have great pride, in which 
the congressional delegation, both the House and the Senate, has great 
pride, and would not permit, any more than the admiral would per- 
mit, any damage to be done to that great base. But we do respectfully 
suggest that there are also statutes, and I call the attention of the 
representative of the Attorney General’s Office to that, Federal stat- 
utes, which say that in the question of these water rights, regard should 
be given to the laws of the respective States. And we do not believe 
that the Federal power, on some theory of paramount power, has a 
right to go in and exercise powers which a landowner, a private land- 
owner, would not have the right to exercise. And time and time again, 
the former representatives of the Attorney General’s Office have testi- 
fied before congressional committees that they would not claim any 
ower beyond that which a private owner would have had had he 
Eouaie a ranch for private purposes. And yet with that in the record, 
they have taken the position that they do not have to follow the pro- 
cedures of the California law, which would have required them to go 
before the California Water Resources Commission and establish 
their equitable rights to the water. 

So we say that the Federal Government has been trying to cireum- 
vent a Federal law and at the same time circumvent a State law, which 
the Federal statute says must be given due consideration by the Fed- 
eral Government. So I think that that should be perfectly clear as 
well in this record, 

The Cuarrman. I am going to have to leave for about 10 minutes; 
so I will ask you gentlemen to take over. 

Senator Jackson. I want to ask this question. Is this not pretty 
much a question of law, as to what rights the Federal Government 
has to the water of the Santa Margarita River? Is it a navigable 
stream, may I ask? 

Admiral Nunn. No. That is what this is, Senator Jackson, a suit 
to try title to water rights in that stream. 

Senator Jackson. In order to determine what rights if any the 
Federal Government has to take water up to a certain amount out of 
a river? 
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Admiral Nunn. That is right, sir. The Government acquired this 
property in 1942 by purchase, through condemnation, and succeeded 
to the water rights of its predecessor in interest. And there have 
been claims against the water of the stream. There have been diver- 
sions against ‘the water of the stream. And the Government’s water 
table and its basin under C amp Pendleton has suffered. This suit was 
brought in 1951, in Janu: ary, by the Attorney General, at the request 
of the Secretary of the Navy, to try title of the United States to this 

water in the Santa Margarita River, the Government taking the posi- 
tion that it is a riparian owner, and is in a contest with those who claim 
as appropriators. 

Senator Knownanp. Of course, as you well know, Senator, in the 
case of many of the Western States, you not only have the riparian 
doctrine, but you have the prior-usage situation, and also you have 
the problem of capture of floodwaters. 

Senator Jackson. This case is in Federal court? 

Admiral Nunn. Yes, sir. 

(The opinion referred to is marked as “Exhibit No. 5” and will be 
found in the appendix on p. 39.) 

Senator Jackson. And I assume that—I am trying to brush up 
on my law now—the district court will have to apply California law. 

Admiral Nunn. Definitely, sir. 

Senator Jackson. In view of the Erie Railroad case, which held 
there is no Federal common law. So the district court will have to 
follow the law of California in making its decision ? 

Admiral Nunn. That is right, sir. And to make that abundantly 
clear, in this suit it is stipulated that the law of California shall 
apply. 

Senator Jackson. I know nothing about this. I just walked in 
cold, Senator Knowland. I am a little bit familiar with it from our 
work on the Appropri: tions Committee for the Interior Department. 
I remember just vaguely. But I was wondering, in light of that fact, 
whether there is any danger then of the law of C alifornia not being 
applied properly. 

Senator Knownanp. The background, just briefly to review it, 
Senator, was that prior to the filing of this suit, the Navy Depart- 
ment, on the local level, the Camp Pendleton people and the people 
in that area of the State, had sat down over a long period of time 
and had come to an amicable and what they assumed was a fair so- 
lution to this problem. They had entered into an agreement out there 
between both parties. It came on here to Washington, and for some 
reason, here, a decision was made not to go ahead with that but to 
file these suits. They originally started to serve around 12,000 people, 
I think it is, including small-home owners, churches. 

Senator Jackson. I remember. It was a regrettable public-rela- 
tions situation. 

Senator Know1anp. We felt that as a matter of public policy, 
since the local authorities as well as the Navy had arranged a satis- 
factory settlement, rather than have the great Federal Government 
coming in with its power and serving subpenas with uniformed ma- 
rines and others at people’s households, it would have been a far bet- 
ter situation to lay the matter before the Congress, which also has an 
obligation for these bases, and say, “Here is a solution which will ob- 
viate the necessity of suing 12,000 homeowners, putting them to the 
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expense of having to defend a suit against the powerful Federal 
Government.” And actually, at this very time, there was pending 
before the House committee and before the Senate committee legis- 
lation dealing with this subject, based primarily on the Navy’s origi- 
nal agr eement. And Congress twice has said that pending the action 
by Congress we instruct the Justice Department not to use the funds 
for the prosecution of this suit. The General Accounting Office up- 
held that decision. The Justice Department, in conspiracy with the 
Navy, circumvented it by having the Navy go ahead with the suit. 
The General Accounting Office ruled that that was a circumvention 
of the law and that they were operating in a way that they should 
not operate. 

Now, if I could just complete this: Much to my surprise, the Con- 
gress having again given those instructions, the present Attorney Gen- 
eral’s Office and the present Navy Department come up on the same 
basis, and apparently, unless I misunderstand them, say that they 
are going to circumvent both the congressional mandate and the rul- 
ing of the General Accounting Office. And I say that we have a very 
fundamental constitutional problem involved. Because I think that 
the control of the purse strings is a fundamental constitutional pre- 
rogative of the Congress. And I do not want to see a precedent 
established that any executive agency under any administration can 
circumvent that power of the Congress to control the appropriation 
funds. 

Senator Jackson. Let me make this observation, Senator Know- 
land. I remember now that this was a case where some 12,000 people 
were served. I think, without criticizing anyone, from a public- 
relations standpoint it was not the best way to bring about an amicable 
settlement. 

The question that occurs to me is whether the admiral, the Judge 
Advocate of the Navy, and the Attorney General, have authority to 
give up, in a settlement, something which may be a Federal right. 
That is No. 1. That could be a real problem here. I do not know. 
T am just thinking out loud. 

No. 2, I do not know whether Congress has the authority to tell the 
Attorney General that, “You shall not bring an action,” if the Attor- 
ney General is representing the President of the United States and 
the executive branch. 

No. 3, I would say this: that the Congress, however, can pass legis- 
lation settling this whole thing. And I think if that is what is 
going on, it would occur to me that in light of the obvious desire of 
Congress, as indicated by this rider, it might be the wisest thing, 
exercising good judgment, to hold the whole thing in abeyance until 
Congress passes on the legislation. 

Now, I think, Senator Knowland, there is a serious question whether 
these people who are up here before us today might not be in trouble 
if they attempted to bargain away a right which they think may 
exist in the Federal Government, and they want the courts to deter- 
mine. I do not know whether the Comptroller General would rule 
that such a settlement would be valid. I just raise the question. Ido 
not know. 

Senator Knowtanp. I think the position you have taken is the very 
position which the Members of Congress from California have taken. 

Senator Jackson. I question the legality of that right. 
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Senator KNow.Lanp. We needed time for the Congress to act as a 
matter of policy. I aes agree that the Navy itself, by an agreement, 
only on the part of the Navy, could not work this thing out. The 
original agreement between the Navy and the local people precon- 
ceived that Congress could pass legislation dealing with this subject. 
But once Congress has passed it, I think as a matter of public policy 
they can m: ake that determination. 

Senator Jackson. My point is that I am not so sure that this rider 
is constitutional. 

Senator Knowtanp. I think on a limitation on an appropriation 
bill, the constitutional provision on that is pretty clear. 

Senator Jackson. I am not much of a lawyer. But I put this 
question. I question whether we can use the power of the purse, 
through an appropriation rider, to void the doctrine of the separation 
of powers; in other words, tell the President, “Thou shalt not do cer- 
tain things,” in this area, where he may be obligated to protect the 
rights of the Federal Government. My only point is that I agree 
with you in the objective here. I raise some legal questions that would 
indicate that these people are in a very diffic sult spot. 

I think that the sensible thing in this case is for C ongress to pass 
on this question of whether through legislation some settlement should 
not be reached. Iam not so sure that we did the right thing in putting 
the rider on. 

Senator Knowranp. But, Senator, it seems to me that the doctrine 
there, if ever allowed to stand : Supposing the Congress of the United 
States, in its control of the appropriations—and men may honestly 
differ, but I think that right is very clear—supposing they say that the 
Department of Justice shall have $500 million to operate; and that the 
next year the Congress of the United States says that the Department 
of Justice will have $250 million to operate. Now, if the will of the 
Congress can be circumvented, I do not see anything that would pre- 
vent the Department of Justice arranging with the Department of 
the Interior or the Department of the Navy in taking funds or putting 
people on its payroll to do the very thing which Congress was trying 
to prevent when it restricted the appropriation. 

Senator Jackson. There isa difference. In other words, if you give 
an overall limitation to the Department, that is all the money they can 
expend. But then if you go a step further and say, “Mr. Attorney 
General, you cannot use this money in connection with litigation which 
the Attorney General is sworn to uphold and defend,” then that part 
of the rider I raise a question about. In other words, we pass a lot of 
riders. I happen to have been 1 of 7 Members in the House of Repre- 
sentatives to vote against a rider cutting certain people off the pay- 
roll. They were bad people. I knew it. “But as a lawyer, I also knew 
it was a bill of attainder under the Constitution. We said that the 
salaries of certain individuals could not be paid. Well, the Supreme 
Court by unanimous decision held it was a bill of attainder. 

So what I am getting at is that you can use the rider to cut down 
and do those things which we under the Constitution are permitted to 
do. But I do not think we can use the rider to do an unconstitutional 
thing. 

Senator Know.anp. Obviously we cannot settle that problem here. 
But I do think your observation as to sound public relations and sound 
public policy would have warranted the Department of Justice of the 
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last administration and of this administration in saying that in view 
of the fact that legislation is pending before the Congress, rather 
than coming up here and saying, in effect, that we are going to ignore 
the mandate, good or bad, whether they agree with it or not, we will 
give the Congress in its discretion and in the exercise of its policy- 
making power a chance to act before we, by subterfuge and conspiracy, 
attempt again to circumvent the will of the Congress. 

Senator Jackson. I think the sensible thing is to give the Congress 
the opportunity to try to settle this matter. I think under the Con- 
stitution, as you may have gathered from what I have said here, you 
have certain duties to carry out, and you can be criticized if you do 
not carry them out. But I think in the exercise of discretion it might 
be the wisest thing to make your position clear in a statement to 
appropriate people, that this matter is being held in abeyance pend- 
ing an opportunity by the Congress to formally decide what the Fed- 
eral Government should do about its rights. I think constitutionally 
Congress can give up certain rights that you people feel they have. 
That is my only point. 

Mr. Ranxun. I think in a discussion of this matter with Members 
of Congress and trying to work this problem out, everybody I think 
has recognized the problem of the State rights as well as the Federal 
rights that are involved. That is, Congress has the power to give up 
the rights that the country has regarding this water for Camp Pendle- 
ton, but it does not have the power to give them to John Jones or 
Fallbrook or somebody else, because then your State law comes into 
operation. And it does not accomplish the objectives to just give them 
up and then let everybody start grabbing for them like they could 
under the State law. So that is the problem that we all have to try 
to work out. 

Senator Jackson. You are from California, are you not? 

Mr. Rankin. No; Iam from Nebraska, but I know a lot about water 
law. 

Senator Symrneton. I do not know anything about water law, but 
I would like to ask you a question if I may. Mr. Fisher, that is your 
statement ¢ 

Mr. Fisuer. Yes, sir. 

Senator Symrneton. Why was this rider here, section 208 (d), put 
in the law? Do you know? Do you know the legislative history of 
this at all? 

Mr. Fisner. We presume it was put in here to prevent this litigation. 

Senator Symrneton. Was it passed by the House? 

Mr. Fisuer. Yes, sir. 

Senator Symineron. Is Mr. Veeder here? 

Mr. Ranxrn. No, he is not. 

Senator Syminoton. Mr. Veeder was a member of the Department 
of Justice; is that right? 

Mr. Rankin. That is right. 

Senator Symrneron. And he was released from duty and sent to 
the Navy; is that right? 

Mr. Ranxrn. That is right. 

Senator Symtneton. Was there any correspondence on that? 

Admiral Nunn. No, sir. He was never taken upon the Navy pay- 
rolls. 

Senator Syminoron. He was never taken on? 
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Admiral Nunn. No, sir. 

Senator Symineron. So he was just released and went out there 
gratis. Is that right? 

Admiral Nunn. Yes, sir. I think he lost some pay as a result of it. 

Senator Symrneton. Well, then, reading this statement, he got 
$350 from a fund, after submitting a bill of $358. Iam surprised they 
chipped off $8. That was for his expenses? 

Admiral Nunn. Yes, sir. 

Senator Symrneron. And where did he get that money from? 

Admiral Nunn. That was paid to him from appropriations of 
the Secretary of the Navy, sir. 

Senator Symrneron. Out of money from the Secretary of De- 
fense ¢ 

Admiral Nunn. The Secretary of the Navy, sir. 

Senator Symrneron. Does the Secretary of the Navy have a con- 
tingency fund of $9 million? 

Admiral Nunn. I do not know the sum, sir. 

Senator Symrneron. The reason for asking it: 

That fund is included under the appropriation ‘Service-Wide Operations” con- 
tained in Title IV of the Department of Defense Appropriation Act, 1953, ap- 
proved July 10, 1952, in part, as follows: 

“* * * not to exceed $9,132,000 * * *” 

Admiral Nunn. I assume that is it. 

Senator Symineton. That would be for the whole Defense De- 
partment, of which a certain amount would be allocated to the Sec- 
retary of the Navy ?¢ 

Mr. Fuanacan. Mr. Fisher, I believe, can answer that. 

Mr. Fisuer. I believe, Senator, that was to the Secretary of the 
Navy exclusively. 

Senator Symineron. That was his part; right? 

Mr. Fisuer. Yes, sir. 

Senator Symrineton. The next question: Then it says here that 
“as part of that law his determination shall be final and conclusive 
upon the accounting offices of the Government.” Now, what I am 
asking is: Does the law in the opinion of the Department of Justice, 
as it is written there, mean that this law itself makes it unnecessary 
or inadvisable, or improper, whatever the word would be, for the 
General Accounting Office to review this transaction and be the final 
authority in it? 

Mr. Ranxry. We have not completed the study of this whole prob- 
Jem in the Department. 

Senator Symineron. What is your personal opinion, Mr. Rankin? 

Mr. Ranxrin. I think there is grave doubt about the opinion of the 
Comptroller General in this matter. 

Senator Symineron. In other words, you think in this case the 
Department of Justice, or the Department of the Government in ques- 
tion, based on the appropriation act, does not have to have their 
expenses reviewed by the Office of the Comptroller General ? 

Mr. Ranxrn. That is one phase of it, yes. 

Mr. Fisuer. Senator, may I say something about that? 

Senator Symrneron. Yes. 

Mr. Fisner. We, in the General Accounting Office, recognize that 
any money they pay out of that contingency fund we cannot ques- 
tion. Wecan report to Congress, but we cannot disallow. 





— 


U. S. UV. FALLBROOK PUBLIC UTILITY DISTRICT ET AL. 27 
Senator Symrneton. This $350 was paid to Mr. Veeder out of that 
contingency fund. I do not know what the other payments were out 
of. I do not think they are out of that contingency fund, because 
there are some regular Navy employees who come out of other appro- 
priations that are being paid out of this. 

Mr. Fuanacan. To clear this point for Senator Symington, I might 
point out that the $350 is not in question here. What has h: appened : 
In August of 1952, the General Accounting Office rendered an official 
opinion advising Navy that they could no longer spend funds in the 
prosecution of this suit. Since that time, according to the testimony, 
some $400,000 had been expended by the Navy, and they had a regular 
legal officer to handle the matter for the Navy. Before you came 
in, Mr. Rankin testified that from now on the Navy is not going to 
spend any more funds to prosecute this case, but the Attorney General 
is going to seek to obtain gratuitous counsel who will not require pay, 
and this gratuitous counsel will carry on the litigation. 

Is that correct, Mr. Rankin? 

Mr. Rankin. That is right. 

Senator Syminetron. Thank you, Counsel. 

I would like to ask this question, Mr. Fisher. Does the General 
Accounting Office agree on the $350 with the position of the Depart- 
ment of Justice? 

Mr. Fisuer. We do not think that we can touch that $350. 

Senator SymineTon. In other words, what is in a contingency fund 
is outside of your audit? 

Mr. Fisner. Yes, sir. 

Senator SymincTon. So that settles the $350. Now, going on, read- 
ing the statement, the matter has continued. And why could not the 
Navy Department, Admiral Nunn, if 1 may ask, continue to operate 
under the contingency fund, especially as it is only $4,000, out of $9 
million involved, and handle it in a way where everybody agrees it 
is proper? Then the only problem is: What is the position of the 
Congress in the matter? 

Admiral Nunn. Well, sir, we did not want to do it in a way like 
that even to avoid criticism. We felt we were right, and we made the 
expenditures for various appropriations, 

The reason we reimbursed Mr. Veeder out of that contingency 
fund, and the reason we paid some witness funds out of the con- 
tingency fund, and the only reason, was that we had no other appro- 
priation to which we could charge them. But expenses for telephones, 
travel, and salaries, chargeable clearly to some other appropriation, 
we would just spend out of the appropriation that was appropriate 
to that. That was the reason for the contingencies. 

Senator Symrineton. I just want to be sure that I understand the 
facts. 

Senator Jackson. Might I ask one question of the General Account- 
ing Office? 

Do you feel that the Congress has the constitutional authority to tell 
the Attorney General that he cannot use this money to protect Fed- 
eral property ? 

Mr. Fisuer. Senator, the short answer to that is that we are the 
agent of the Congress. We are supposed to do what the Congress 
wants done. I do not think you would have us very long if we told 
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you every time we thought something was unconstitutional that we 
were not going to try to enforce it. 

Senator Jackson. It is a serious question in my mind. I am just 
trying to be completely objective here. 

Mr. Fisner. I think that may be a good question. But I don’t 
think the General Accounting Office is the one to raise the question. 

Senator Jackson. In other words, we can cut the appropriation, you 
see. I am not raising that question. Obviously, we can do that. 
But there is a great question in my mind that if we can turn around 
and tell the Departments, “You cannot use this money to protect what 
you honestly believe to be Federal property.” And you go to court 
to try to find out the extent of Federal ownership. That is what you 
are doing here. And the people in the Navy are going to court to be 
sure that they are right. It is just like an action to quiet title. That 
is how I take it. And nobody knows for sure just what the rights 
are. 

And so I raise a question—maybe it is a stupid one—whether we 
have the authority to tell the executive branch of the Government, 
“You cannot use certain facilities that are available to you to protect 
Federal property.” 

You see, I am in agreement with Senator Knowland that this thing 
ought to be held in abeyance, but I am just raising the constitutional 
question here, whether we have the authority. I doubt it. 

Mr. Frianacan. Admiral Nunn, could you tell us what is the sub- 
stance of this agreement between the Navy and the private land- 
owners? Is it not this? Has not Mr. Thomas, the Under Secretary 
of the Navy, conferred with certain Members of Congress in the House 
and entered into a tentative agreement where the Navy will take 
X amount of water and the civilian landowners will take Y amount, 
if the Congress will build a dam on the lower Margarita which will 
conserve these floodwaters? And then there will be enough water for 
everybody if that goes through? Is that not, in substance, what this 
agreement is? 

Admiral Nunn. I don’t think so, Mr. Flanagan, although I have 
not been a party to ‘thene negotiations. As I understand it, the posi- 
tion taken by Mr. Thomas, at t least, is that insofar as the Government’s 
rights in the river are protected, the Navy has no objection to the 
building of a dam which will impound surplus waters for distribution 
by the State of California, who has that power over surplus waters 
in California. 

Mr. Fuianacan. Now, if, in effect, such a bill is put in, namely, to 
build a dam to conserve these floodwaters, which are to be used by, 
I assume, both the Navy -_ the civilian landowners 

Admiral Nunn. No; I don’t think we claim any surplus waters. 
We have riparian rights, some riparian and some prescriptive rights, 
which we want to protect. And they must be protected by flowing 
downriver past the dam. As long as that is done, the Navy has no 
claim upon or the Government has no claim, I believe, upon these 
surplus waters available for appropriation. 

Mr. Fuanacan. I have here before me a report, a typed report, 
dated May 21 of this year: “Report on Conference on Fallbrook- 
Santa Margarita. Attended by: Under Secretary of the Navy Charles 
Thomas; Congressmen John Saylor, Clair Engle, James Utt. John 
Saylor presiding. 
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“Upon this it was agreed :” 

And then the agreement is set forth, which we won’t have to read 
into the record. It is based on the principle that a new bill will be 
introduced that will call for the construction of a dam to conserve the 
floodwaters in the Santa Margarita River. This will be placed in 
the record as an exhibit. 

(The document was marked “Exhibit No. 6” and will be found in 
the appendix on p. 40.) 

Mr. FianaGan. The only question I would like to ask on that is this: 
If such a bill is introduced, and it is agreeable with the Navy and the 
civilian landowners out there, is there then any tendency on the part 
of the Navy or the Justice Department—I direct this question to both 
of you—to hold this civil litigation in abeyance pending the time that 
such a dam can be constructed ? 

Admiral Nunn. Well, Mr. Flanagan, it seems to me difficult to pre- 
serve the Government’s rights in the river, until they have been adjudi- 
cated. And that is what we are asking the Federal district court in 
California to do. I see practical difficulties without an adjudication. 

Mr. Franacan. In other words, you feel that the civil litigation 
should proceed even if such a bill is introduced ? 

Admiral Nunn. Yes;I do. I think that insofar as the capture and 
use of surplus waters by anyone out there is concerned, the Govern- 
ment’s water rights should be adjudicated, in order that they may 
be preserved in the legislation, or in agreement, or in any other way. 

Mr. Fuanacan. The third point of this agreement, which apparently 
was agreed to by Secretary Thomas, said that this bill is predicated 
upon the fact that the State of California must make the necessary al- 
locations of water to the Fallbrook Utility Co. and to the United States 
Government in accordance wih existing filings, and so on. 

Mr. Ranxrn. Of course, I think there is a lack of full understanding 
about the water law of California in connection with the matter. Be- 
cause if they take this riparian water and put it in a dam and do not 
let it flow down the river any longer so that it can be riparian water, 
then it becomes water that is subject to appropriation under the laws 
of the State of California, according to the priority; that is, the first 
one to file. And under the law of California, they could not arbi- 
trarily say the United States should have so much of that water. The 
moment it became appropriative water, it would have to be allocated 
according to the first person that filed. 

Mr. Fianacan. In other words, you do not agree with this appar- 
ent agreement that was entered into by the Assistant Secretary of the 
Navy and these various Members of Congress? 

Mr. Ranxrn. I understood in the conferences I attended that they 
agreed that the United States should have its riparian and prescriptive 
rights protected first, and then it was the surplus water that would 
otherwise flow down into the ocean that would be held back in thé 
dam and divided up. 

Mr. FLANAGAN. Th other words, Mr. Rankin, is it then the intention 
of the Justice Department to proceed with the present civil litigation 
notwithstanding the introduction of this proposed bill and the appar- 
ent agreement that they have made on it? 

Mr. Ranxrin. The Justice Department would like to help to get 
the thing solved without further litigation. But we think that all 
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of the parties must recognize that the United States cannot just say 
that it has so much riparian water that belongs to it. Someone has 
to decide that question. And it is not only the United States that 
is interested in the question, of Fallbrook, but there are many people 
along this river who claim riparian rights. And, if we do not have 
that determined, we do not know what kind of pie or apple or other 
subject we will have to divide up. 

Senator Jackson. Your point is, I take it, then, that it might be 
best to have this question litigated, adjudicated, determined, and 
then, if Congress wants to modify in effect the court’s award by ap- 
propriating or giving up certain Federal rights, you would at least 
know in that case just exactly what vou are giving. 

Mr. Ranxr. I think that is part of it, ‘except that I would like 
to have everybody understand, and I think all water-right lawyers 
would agree with this, that if we give up riparian and prescriptive 
rights in the river that belong to the United States we cannot just 
give them up and decide that we will give them to Fallbrook or any 
other party that we would like to give them to. We just give them 
up, if we take them and put them back of the dam, and thereby de- 
stroy the riparian character. 

Senator Jackson. Congress could determine? 

Mr. Ranxiy. No; Congress cannot decide to give the United 
States rights up to a certain person. Once it becomes a different char- 
acter of water, it goes under the State law. 

Senator Jackson. I mean, they could decide whether it is going 
to be put back in the river. And then it will have to be redetermined 
as to what each individual is going to get. 

Mr. Rann. That is true; except that would not accomplish the 
objective of getting to Fallbrook. 

Senator Jackson. Right now you do not know what right the Fed- 
eral Government has. You can make claims, but until the court 
makes its adjudication you do not know what specific rights the Fed- 
eral Government has, other than what you are claiming? 

Mr. Rankin. That is right. 

Senator Jacnson. This thing, looking at it realistically, has had 
a very bad inauguration. I mean, when they served process on 12,000 
people, with the attendant publicity, and with the things that hap- 
pened, I think it did create a bad impression. 

Admiral Nunn. This is a highly controversial matter. 

Senator Jackson. There is a lot of emotion wrapped up in it here. 

Mr. Ranxry. That is right. And it is a very complicated lawsuit. 

Senator Jackson. That is right. 

Mr. Ranxry. And it is difficult for laymen to understand. 

Senator Jackson. You cannot get a press release out in a few para- 
graphs explaining what the problem is. 

Mr. Ranxrn. This matter is one which I believe can only be ad- 
judicated in the courts all the way up—all the way up. 

Mr. Fuanacan. Mr. Rankin, when and if the Justice Department 
decides to obtain gratuitous counsel in this case, would you be kind 
enough to inform us of that fact, and inform us who the counsel will 
be? 

Mr. Ranxry. Surely. 
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The CuarrmMan. May I ask you, gentlemen: Do you all feel that we 
have the entire picture? Or is there anything you care to add? Feel 
free to add anything you care to. 

Admiral Nunn. Mr. Chairman, may I insert a document which I 
meant to use as notes into the record? It is the gist of what has been 
discussed. 

The CuHarrMan. You certainly may. 

(The material referred to was marked “Exhibit No. 7” and will be 
found in the appendix on p. 41.) 

The Cuarrman. And, if it occurs to any of you when you get back 
to your offices that you may have over looked something, send it down, 
and we will put it in the record. 

understand that you have a very serious and very dangerous 
situation now as far as protection is concerned because of the diversion 
of water. 

Admiral Nunn. We have, sir. We have the naval ammunition 
depot, one of the three Government installations in this river valley, 
where we have had a complete drought in the wells on several occa- 
sions. And the water table is falling, and we have been fearful of the 
result of fire at that ammunition depot. We have attempted in the 
past to lay a pipeline 5 miles from Camp Pendleton to the ammuni- 
tion depot, and we will continue to make those efforts. 

There have been occasions, when the ammunition depot went dry, 
or nearly dry, that the depot bought water from Fallbrook Public 
Utility District ; and we do the best we can with it, but it is a dangerous 
situation. 

The Cuatrman. If you would care to put that complete picture in 
the record, you may do that. 

Admiral Nunn. It is referred to in my notes here, sir. 

The Cuarrman. Thank you, gentlemen, very much. 

(Whereupon, at 3:15 p. m., the hearing was recessed to the call of 


the Chair.) 
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ExuHrpBit No. 1 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington 25, July 30, 1952. 
The honorable the ATTORNEY GENERAL 

My Dear Mr. AttorNEY GENERAL: This Office has received letters from Members 
of the Congress relative to the reported use of appropriations contained in the 
Department of Justice Appropriation Act, 1953, approved July 10, 1952, 66 Stat. 
556, in contravention of the provisions of section 208 (d) thereof, which prohibit 
the use of such funds by the United States, in the preparation or prosecution of 
the suit, in the United States District Court for the Southern District of Cali- 
fornia, Southern Division, against Fallbrook Public Utility District, a public 
service corporation of the State of California, and others. It is stated in the said 
letters that, notwithstanding the above-referred-to statutory prohibition, the 
Department of Justice apparently is continuing with plans to prosecute the 
cited suit. 

In order that proper consideration may be given the matter and a determina- 
tion made as to whether any action should be taken by this Office, it is requested 
that a complete report relative thereto be furnished. If steps are being taken 
to continue preparation or prosecution of the suit, a statement should be included 
as to the appropriations or funds being used for such purposes, together with 
reference to the statutory or other authority therefor. 

Sincerely yours, 
LINDSAY C. WARREN, 
Comptroller General of the United States. 


OFFICE OF THE ATTORNEY GENERAL, 
Washington, D. C., August 7, 1952. 
Hon. Linpsay C. WARREN, 
Comptroller General of the United States, 
Washington, D. C. 

Dear Mr. WARREN: This is in reply of your letter of July 30, 1952, relative to 
section 28 (d) of the Department of Justice’s Appropriation Act for 1953, which 
prohibits expenditure of funds in the preparation or prosecution of the suit 
against Fallbrook Publie Utility District. 

The Department has advised the Navy Department of this prohibition and that 
it intends to abide by the will of the Congress in this matter. 

There is no record of any funds having been expended from this Department’s 
appropriations in connection with this lawsuit since the approval of our Appro- 
priation Act for the fiscal year 1953, namely July 10, 1953. 

Sincerely, 


Attorney General. 


Exursit No. 2 
Aveust 11, 1952. 
Hon. DAN A. KIMBALL, 
Secretary of the Navy, 
Washington 25, D. C. 

My Dear Mr. Secretary: This will refer to the case entitled United States of 
America vy. Fallbrook Public Utility District, et al., in the United States District 
Court for the Southern District of California, Southern Division. The Congress 
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of the United States in the Department of Justice Appropriation Act, 1953, ap- 
proved July 10, 1952, 66 Stat. 556, section 208 (d) prohibited the expenditure of 
funds of this Department in the preparation or prosecution of the subject case. 
In the absence of funds this Department could not, of course, continue to prepare 
for, or proceed to trial. 

This Department has been advised that due to the great importance of the 
litigation it is the desire of the Navy Department and the Marine Corps that 
the case should proceed. In recognition of that urgent necessity this Depart- 
ment is willing that the case go forward but in order to comply with the will of 
the Congress, the Department of the Navy must bear all of the costs in connec- 
tion with the preparation and prosecution of the case. The Department will be 
glad to qualify your attorneys as special assistants to the Attorney General 
without compensation other than that received from the Navy Department. 

Sincerely, 
JAMES P. MCGRANERY, 
Attorney General. 


ExnHisit No. 3 


DEPARTMENT OF THE NAVY, 
OFFICE OF THE SECRETARY, 
Washington, August 18, 1952. 
Hon. Linpsay C. WARREN, 
Comptroller General of the United States, 
Washington 25, D. C. 

My Dear Mr. WARREN: A matter of gravest importance to the Navy Depart- 
ment has recently arisen as a result of the enactment of section 208 (d) of the 
Department of Justice Appropriation Act, 1953 (title II, Public Law 495, 82d 
Cong., 66 Stat. 549), which provides that 

“None of the funds appropriated by this title may be used in the preparation 
or prosecution of the suit in the United States District Court for the Southern 
District of California, Southern Division, by the United States of America against 
Fallbrook Public Utility District, a public service corporation of the State of 
California, and others.” 

The suit in question is entitled United States of America v. Fallbrook Publie 
Utility District, et al., and was instituted by the Department of Justice, at the 
instance of the Department of the Navy, for the purpose of quieting the title 
of the United States to its vested rights in the Santa Margarita River, Calif. 
The litigation involves the primary water supply for Camp Joseph H. Pendleton, 
Oceanside, Calif. If not successfully prosecuted for the Government the utility 
of one of the major Marine Corps instailations in the United States will be most 
seriously impaired with consequent like impairment to the defense activities of 
the United States. It is therefore of the utmost importance to the interests of 
the United States and the national defense that the litigation not be permitted to 
lapse but, contrariwise, that it be energetically and forcefully prosecuted. 

Under the language of section 208 (d), supra, appropriations available to the 
Department of Justice may not, of course, be used in the preparation and prosecu- 
tion of the pertinent litigation. It is assumed that the prohibition applies to 
funds available for the pay of attorneys employed by the Department of Justice 
as well as to other expenditures that may be required for the preparation and 
prosecution of the suit. As is the case with respect to other provisions of a 
similar nature, the above-quoted section of law merely makes unavailable ap- 
propriations for the Department of Justice for the purpose stated. In the view 
of the Navy Department it may not be given any broader effect. The legislation 
obviously does not prohibit the prosecution of the case on behalf of the United 
States and, if legal means exist to accomplish that purpose without using De- 
partment of Justice appropriations, it seems evident that section 208 (d) does 
not constitute an obstacle to such action. 

Because of its vital interest in the above-mentioned litigation the Navy De- 
partment, with the concurrence of the Department of Justice, contemplates pro- 
viding the necessary personnel for the conduct of the suit on behalf of the 
United States and to assume such other obligations as may be required and for 
which appropriated funds are available to this Department. Before taking such 
action, however, the decision of the Comptroller General is respectfully re- 
quested as to whether or not appropriated funds available to the Navy Depart- 
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ment are affected in any way by the above-quoted provision of the “Department 
of Justice Appropriation Act, 1953.” 

In connection with the foregoing, instances of the limited effect of restrictions 
in appropriation acts such as section 208 (d), supra, are numerous. For ex- 
ample, the “Department of Defense Appropriation Act, 1953,” contains a restric- 
tion that first appeared in the 1952 Appropriation Act against the use of the ap- 
propriation for retired pay for regular offeers who are voluntarily retired ex- 
cept where such retirements are authorized as being in the best interests of the 
service or to avoid hardship. That provision has been construed to constitute 
only a restriction on pay and not to interfere with voluntary retirements as 
authorized by basic law even where the exceptions are not present. 

In the case of United States v. Lovett (828 U. 8. 303, 380), Mr. Justice Frank- 
furter, in a dissenting opinion, expressed the view that a restriction in the Ap- 
propriation Act for the Department of the Interior which prohibited the use of 
funds provided therein for the pay of certain individuals, should be considered 
not as a prohibition against the employment of the persons concerned but only 
as rendering the particular appropriation unavailable for the ordinary means 
of payment to them for their services. The case was decided on the broader 
ground that the restriction was unconstitutional. 

(See also title VI, Department of Defense Appropriation Act, 19538; title TV, 
Independent Offices Appropriation Act, 1953; and similar provisions in other 
appropriation acts.) 

Where Congress has intended a complete prohibition against the use of appro- 
priated funds it has invariably used the words “in this or any other act’ in de- 
describing the funds intended to be affected by a particular restriction. (See 
sec. 401, Independent Offices Appropriation Act, 1953; secs. 1804, 1305, Sup- 
plemental Appropriation Act, 1952; secs. 1404, 1405, Supplemental Appropria- 
ation Act, 1953.) 

In support of the principle that restrictions placed upon the expenditures of 
one department do not apply as a matter of law to similar expenditures of other 
departments, your attention is invited to the Comptroller General’s decision, 
B-—105736, of October 23, 1951 (31 Comp. Gen. 153). 

In that case section 305 of the Interior Department Appropriation Act, 1952 
(65 Stat. 267) forbade the use of funds appropriated by that act to pay the com- 
pensation of an incumbent appointed to a civil position which became vacant 
during the fiscal year, with certain exceptions and amplifications not pertinent 
to this discussion. 

Many of the employees of the Geological Survey, a part of the Department 
of the Interior, were employed on projects financed from other appropriations. 
Some of these other appropriations were subject to restrictions similar to those 
contained in the Interior Department Appropriation Act, 1952, while some of 
these other appropriations were subject to no such restriction whatever. 

The Comptroller General remarked (81 Comp. Gen. 154) that the Geological 
Survey should not fill vacancies, unless the vacancies fell within an exeception, 
if the incumbent was to be paid from funds subject to restriction. The Comp- 
troller General stated, however, as follows: 

“Of course, if the compensation of a vacant position is, when filled, to be paid 
solely from funds advanced from an appropriation subject to no limitation at 
all, there would be no restriction upon the filling of the vacancy.” 

It is realized that the restriction imposed by section 208 (d) of the Depart- 
ment of Justice Appropriation Act, 1953 (supra) would follow funds advanced 
by the Department of Justice to another Department for the prosecution of the 
Fallbrook suit (see Comptroller General’s decision B-105402 of September 
26,1951 (31 Comp. Gen. 109 at p. 115) ). 

Further authority for the view that a prohibition limited by its precise terms 
to the appropriation for a specific Department or agency has no application to 
other appropriations, is contained in the Comptroller General’s decision B-103682 
of June 15, 1951 (30 Comp. Gen. 516). 

It appears in this case that section 1212 of the General Appropriation Act, 
1951 (64 Stat. 768) provided in pertinent part as follows: 

“No part of the funds of, or available for expenditure by any corporation 
or agency included in this act, including the Government of the District of 
Columbia, shall be available to pay for annual leave accumulated by any civilian 
officer or employee during the calendar year 1950 and unused at the close of 
business on June 30, 1950 * * *.” 

Appropriation for the Economic Stabilization Agency were not contained in the 
Jeneral Appropriation Act, 1951, which was a comprehensive appropriation 
measure providing funds for the entire executive branch of the Government in 
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existence at the time of its enactment. The Economic Stabilization Agency and 
its component offices were established later under authority of the Defense 
Production Act of 1950 (64 Stat. 798), and its funds were appropriated still 
later in the Supplemental Appropriation Act, 1951 (64 Stat. 1044) which con- 
tained no restriction similar to that of section 1212 of the General Appropria- 
tion Act, 1951. 

The Administrator, Economic Stabilization Agency requested a decision of the 
Comptroller General as to whether that agency and its component offices were 
subject to the restrictions contained in section 1212 of the General Appropriation 
Act. 1951. 

The Comptroller General’s decision on the legal aspects of the case was as 
follows: 

“Since the prohibition contained in section 1212, supra, by its terms is appli- 
cable only to the funds of corporations or agencies included in the General Appro- 
priation Act, 1951, and as funds for the Economie Stabilization Agency were not 
contained in the said act, the prohibition legally may not be said to be applicable 
to funds of the said agency.” 

It is submitted by way of summation that whatever claim or cause of action 
the United States may have in this case, which is now pending before the Federal 
District Court in southern California, has not heen destroyed by section 208 (d) 
of the Department of Justice Appropriation Act, 1953. This cause of action is 
valuable property of the United States to be protected until and unless the 
Congress disposes of it by substantative law. The Congress has neither de- 
stroyed the claim nor given it away. This claim can be adjudicated only by liti- 
gation in the courts. The Congress has not seen fit to prevent the expenditure of 
all funds in the prosecution of this suit. The probation was of limited applica- 
tion only. It is significant in this regard that the prohibition did not apply even 
to the appropriations for the Judiciary which were made in the same act with 
those for the Department of Justice. 

It is felt that statutory language which interferes with the orderly protection 
of the property of the United States and interferes with access by the United 
States to the Federal courts should be and must be strictly construed. The duty 
of the executive branch of the Government to safeguard the property of the 
United States requires that every legal means be employed to secure a determina- 
tion of the rights here involved by the judicial processes provided by law. 

The case of United States of America v. Fallbrook Public Utility District et al. 
will be reached on the calendar of the United States District Court for the 
Southern District of California, Southern Division, during the month of October. 
In view of that fact the Navy Department will appreciate as prompt a reply to 
this submission as possible. 

Sincerely yours, 
Dan A. KIMBALL, 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington 25, D. C., August 29, 1952. 
The honorable the SECRETARY OF THE NAVY. E 

My Dear Mr. Secretary: Reference is made to your letter of August 18, 1952, 
stating that a matter of gravest importance to the Navy Department has recently 
arisen as a result of the enactment of section 208 (d) of the Department of 
Justice Appropriation Act 1953, approved July 10, 1952 (66 Stat. 560) as follows: 

“None of the funds appropriated by this title may be used in the preparation 
or prosecution of the suit in the United States District Court for the Southern 
District of California, Southern Division, by the United States of America against 
Fallbrook Public Utility District, a public service corporation of the State of 
California, and others.” 

You state that the lawsuit entitled “United States of America v. Fallbrook 
Utility District, et al.,” referred to in the quoted legislative provision, was insti- 
tuted by the Department of Justice, at the instance of your Department, for the 
purpose of quieting the title of the United States to is vested rights in the Santa 
Margarita River, Calif.; that the litigation involves the primary water supply 
for Camp Joseph H. Pendleton, Oceanside, Calif., a major Marine Corps in- 
stallation: that if the said litigation is not successfully prosecuted, the 
utility of the military installation will be most seriously impaired; and that it 
is the view of the Navy Department that the provisions of the above-quoted sec- 
tion 208 (d), making unavailable appropriations for the Department of Justice 
for the preparation or prosecution of the suit in question are limited to the 
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Department of Justice and do not extend to all appropriations or operate to 
destroy whatever claim or cause of action the United States may have in this 
suit. 

It is stated further that the duty of the executive branch of the Government, 
to safeguard the property of the United States, requires that every legal means 
be employed to secure a determination of the rights here involved by the judicial 
processes provided by law, and that the Navy Department, because of its vital 
interest in the matter, with the concurrence of the Department of Justice, con- 
templates providing the necessary personnel for the conduct of the suit on 
behalf of the United States, and to assume such other obligations as may be 
required and for which appropriated funds are available to your Department 

You request a decision before taking such action as to whether or not appro- 
priated funds available to the Navy Department are affected in any way by 
the provisions of section 208 (d), supra. For consideration by this office in 
reaching a conclusion in the matter your letter cites various current appropria- 
tion acts, which contain legislative prohibitions limiting or restricting the ex- 
penditure availability of funds provided for therein, and certain published and 
unpublished office decisions, which enunciate the statutory principle that legisla- 
tive restrictions placed upon the expenditure of funds appropriated for a depart- 
ment or agency of the Government do not, as a matter of law, apply to similar 
expenditures otherwise properly incurred under appropriations of other depart- 
ments and agencies, and that where the Congress intends a complete prohibition 
against the use of appropriated funds for a particular purpose it has invariably 
used the words “in this or any other act” or words of similar import, to describe 
the funds intended to be encompassed by a particular prohibition. 

This office extends full recognition to such well-established principles of statu- 
tory construction, but submits that in each of the cited cases, the interpretation 
there given has been based upon the context of the law being construed together 
with a consideration of the particular facts and circumstances involved. And 
in none of those cases was the rule applied so as to completely dissipate the 
effectiveness of, and make meaningless, the provision in the appropriation act to 
which applied. That would be the resuit were such rule applied here. In that 
connection, it is worthy of note that the decision (30 Comp. Gen. 516) cited and 
partially quoted in your letter, after holding that the Economic Stabilization 
Agency was not subject to the expenditure restrictions contained in section 1212 
of the General Appropriation Act, 1951 (64 Stat. 768), by reason of the fact that 
funds for the agency were not contained in the said act, went on to state ‘““How- 
ever, having in mind that, by the enactment of said provision [section 1212], the 
purpose of the Congress was to restrict generally payment to Government em- 
ployees for any annual leave earned during the calendar year 1950 and unused 
at the close of business on June 80, 1951, it would appear to be in keeping with 
the spirit of the act if you recommended to employees of your agency that their 
1950 annual leave be used by June 30, 1951.” But however that may be, the 
more important question presented in this case is whether the law and appro- 
priations made available to the Navy Department in pursuance thereof expressly 
authorize or require that Department directly to institute, prosecute, and defend 
action on behalf of the United States in matters involving court proceedings 

Consideration of that question necessarily involves the provisions of sections 
189, 357, 359, 361, 363, 365, and 367, of the Revised Statutes, codified as 5 U. 8. C., 
49, 306, 807, 309, 312, 314, and 316, respectively, as follows: 

“Sec. 49. No head of a department shall employ attorneys or counsel at 
the expense of the United States; but when in need of counsel or advice, shall call 
upon the Department of Justice, the officers of which shall attend to the same, 

* * * o * * * 

“Section 306. The officers of the Department of Justice, under the direction 
of the Attorney General, shall give all opinions and render all services requiring 
the skill of persons learned in the law necessary to enable the President and 
heads of departments, and the heads of bureaus and other officers in the depart- 
ments, to discharge their respective duties; and shall, on behalf of the United 
States, procure the proper evidence for, and conduct, prosecute, or defend all 
suits and proceedings in the Supreme Court and in the Court of Claims, in which 
the United States, or any officer thereof, as such officer, is a party or may be 
interested ; and no fees shall be allowed or paid to any other attorney or counselor 
at law for any service herein required of the officers of the Department of 
Justice, except in the cases provided by section 312 of this title. 

“Section 307. Whenever a question of law arises in the administration of the 
Department of War or the Department of the Navy, the cognizance of which is 
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not given by statute to some other officer from whom the head of the department 
may require advice, it shall be sent to the Attorney General, to be by him referred 
to the proper officer in his department, or otherwise disposed of as he may deem 
proper. 
+ 7 * - * . * 
“Section 309. Except when the Attorney General in particular cases otherwise 
directs, the Attorney General and Solicitor General shall conduct and argue suits 
and appeals in the Supreme Court and suits in the Court of Claims in which the 
United States is interested, and the Attorney General may, whenever he deems 
it for the interest of the United States, either in person conduct and argue any 
case in any court of the United States in which the United States is interested, 
or may direct the Solicitor General or any officer of the Department of Justice 
to do so. 
* * * * * a * 
“Section 312. The Attorney General shall, whenever in his opinion the public 
interest requires it, employ and retain, in the name of the United States, such 
attorneys and counselors at law as he may think necessary to assist the district 
attorneys in the discharge of their duties, and shall stipulate with such assistant 
attorneys and counsel the amount of compensation, and shall have supervisiop 
of their conduct and proceedings. 
* * * * a: t * 
“Section 314. No compensation shall be allowed to any person, besides the 
respective district attorneys and assistant district attorneys, for services as an 
attorney or counselor to the United States, or to any branch or department of 
the Government thereof, except in cases specially authorized by law, and then 
only on the certificate of the Attorney General that such services were actually 
rendered, and that the same could not be performed by the Attorney General, 
or Solicitor General, or the officers of the Department of Justice, or by the 
district attorneys. 


* *” x * * * = 


“Section 316. The Solicitor General, or any officer of the Department of 
Justice, may be sent by the Attorney General to any State or district in the 
United States to attend to the interests of the United States in any suit pending 
in any of the courts of the United States, or in the courts of any State, or to 
attend to any other interest of the United States.” 

Section 5 of Executive Order 6166 of June 10, 1933, issued in pursuance of 
section 16 of the act of March 8, 1933 (47 Stat. 1517), provides, in pertinent 
part, as follows: 

“The functions of prosecuting in the courts of the United States claims and 
demands by, and offenses against, the Government of the United States, and 
of defending claims and demands against the Government, and of supervising the 
work of United States attorneys, marshals, and clerks in connection therewith, 
now exercised by any agency or officer, are transferred to the Department of 
Justice. 

“As to any case referred to the Department of Justice for prosecution or de- 
fense in the courts, the function of decision whether and in what manner to 
prosecute, or to defend, or to compromise, or to appeal, or to abandon prosecu- 
tion or defense, now exercised by any agency or officer, is transferred to the 
Department of Justice.” 

By reason of the plain and unambiguous terms of these provisions of the law 
and in the light of decisions by the courts, the decisions of the accounting officers 
have long recognized the rule that, in the absence of specific authority by the 
Congress for departments and establishments of the Government to resort to 
litigation in the courts, in connection with the performance of the duties and 
responsibilities with which they are charged it is the duty of the Attorney Gen- 
eral, as chief law officer of the Government, to institute, prosecute, and defend 
action on behalf of the United States in matters involving court proceedings, and 
to defray the necessary expenses incident thereto from funds expressly pro- 
vided therefor. See Causey v. United States (240 U. S. 399, 402) and cases 
cired therein: United States v. California (332 U. S. 19. 27-28): United States 
v. Hall (145 Fed. (2d) 781); Booth et al. v. Fletcher (101 Fed. (2d) 676, 681) ; 
Sutherland, Alien Property Custodian vy. International Insurance Co. of New 
York (43 Fed (2d) 969, certiorari denied 282 U. S. 890; 12 Comp. Dee. 742; 22 





id. 230; 4 Comp. Gen. 3886; 6 id. 517: 15 id. 5: 17 id. 58; 24 id, 216 ef. A—7650, 
April 24, 1925; A—27566, June 29, 1929; B-34946, June 9, 1943: 15 id. 81; 19 id. 
551). Such rule has also been recognized by the Attorney General. (See 21 
Op. Atty. Gen. 195.) 
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I am aware of no specific authority in title IV of the Department of Defense 
Appropriation Act, 1953, approved July 10, 1952 (66 Stat. 523), making appro- 
priations for the Department of the Navy, or other law, which would authorize 
the Department of the Navy to represent the United States in matters involving 
court proceedings, or incur expenditures directly connected therewith. Ac- 
cordingly, no reasonable basis appears for not applying the cited rule to the 
instant case. With respect to your contention that the duty of the executive 
branch of the Government to safeguard the property of the United States re- 
quires that every legal means be employed to secure a judicial determination 
of the Government’s right here involved, in the case of United States v. Cali- 
fornia, supra, the court, said that article 4, section 3, clause 2 of the Constitution 
vests in the Congress the power to dispose of and make all needful rules and 
regulations respecting property belonging to the United States, and, that in 
the exercise of such power, the Congress may limit the power of the Attorney 
General to prosecute claims for the United States. 

I fully appreciate the deep concern which you and others feel in this matter. 
However, the matter has received careful consideration, and in answer to the 
specific question presented in your letter it must be held that the employment or 
retention by you and payment from the funds available to the Navy Department 
of counsel directly to represent the United States in the preparation, prosecution, 
or defense of the suit in question, and the defrayment therefrom of expenses con- 
nected with such litigation, would be in direct contravention of law and is not 
authorized. Such being the rule, the answer is obvious as to why it was unneces- 
sary for the Congress to apply the prohibition to other than the Department of 
Justice appropriations. If the rule were otherwise, the evident purpose of the 
Congress in approving the provision in question seems so clear that I could not 
approve procedural or mechanical devices designed to overcome a technicality in 
order to circumvent that purpose. 

There has also been received a letter dated August 21, 1952, with enclosures, 
from the Judge Advocate General of the Navy to Mr. E. L. Fisher of this Office. 
One of the enclosures is in the form of a copy of a cross complaint filed in the suit 
in question on July 14, 1952, by attorneys for defendants Max M. Henderson and 
Aurelie S. Henderson, 

It is stated that the cross complaint was filed under authority of section 208 (a) 
of the Department of Justice Appropriation Act, 1953, supra, which gives statu- 
tory consent to join the United States as a defendant in a suit such as the Fall- 
brook case. It is suggested that such cross complaint makes the United States 
a defendant in the suit and imposes upon the Attorney General a duty to defend 
the rights of the United States, pointing out that the prohibition of section 208 
(d), supra, against the use of funds appropriated for the Department of Justice 
in the preparation or prosecution of the Fallbrook suit, contains no restriction 
upon the use of such funds by that Department in defense of the said suit. 

The Judge Advocate General of the Navy further states that it is his informa- 
tion that the court in which the Fallbrook suit is pending will incorporate in the 
pretrial order a stipulation substantially as follows: 

“The court finds that it is in the best interests of the parties and in the public 
interest that all rights to the use of water in the Santa Margarita river of all 
parties to this action be determined as against all others and that the filing of 
cross complaints is unnecessarily burdensome and expensive, provided that the 
order setting this cause for separate action is not affected.” 
and that it appears, therefore, the United States must defend against the asserted 
claims of all other parties to the suit, and that the adjudication will quiet and 
fix not only the rights of the United States but the rights of all other parties 
thereto. 

It is manifest that it is not a function of this Office to concern itself in pro- 
cedural matters in the court. Furthermore, whether or not it is a duty of the 
Department of Justice to defend the rights of the United States by reason of the 
counterclaim asserted against it by the defendants Max M. Henderson and Aurelie 
S. Henderson and similar claims which might be considered by the court during 
the proceedings, and whether or not such action is without the purview of the 
prohibition of section 208 (d), supra, are matters primarily for consideration by 
that Department. 

Under section 8 of the act of July 31, 1894, 28 Statutes 207, as amended, 31 
United States Code 74, the authority of the Comptroller General to render deci- 
sions to the heads of departments or establishments encompasses only questions 
involving payments “to be made by them or under them.” (See 18 Comp. Gen. 
217, 220.) Hence, I do not have jurisdiction and shall not attempt to decide on 
the basis of the present letters that part of the contention which concerns the 
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availability of funds appropriated to the Department of Justice for use in the 
defense of actions arising from the Fallbrook case. 
Sincerely yours, 
Linpsay C. WARREN, 
Comptroller General of the United States. 


Exursit No. 4 


Expenditures made from appropriations of the Navy Department directly 
attributable to the Fallbrook case 


Appropriations of the Marine Corps_____._-_____________- 1232. ee 
Appropriations of the Bureau of Yards and Docks_______-_-__________ 1, 912. 70 
Appropirations of the Secretary of the Navy nit weee.. 252.05. ee ee 
Appropriations of the commandant, 11th Naval District____._________ 347. 49 


4, 068. 68 


ExHIBIT No. 5 
Unitrep States Court or APPEALS 
NINTH CIRCUIT 
NO. 13,599, MARCH 24, 19538 


Fallbrook Public Utility District, a Public Corporation, Petitioner, vs. United 
States District Court in and for the Southern District of California, Southern 
Division; and Leon R. Yankwich, as Judge of said United States District Court, 
Respondent 


Before: DENMAN, Chief Judge, and Hearty and Pops, Circuit Judges. 
DENMAN, Chief Judge: 

Petitioner, Fallbrook Public Utility District, is seeking a writ of mandate 
against the United States District Court for the Southern District of California, 
Southern Division, and the Honorable Leon R. Yankwich, as Judge of said 
United States District Court, commanding them to refrain and desist from taking 
any further steps or proceedings to try the case or issues against the petitioner 
and commanding the respondents to make and enter an order vacating and 
setting aside the order dated September 29, 1952, for the transfer of said action, 
as to petitioner, from the Southern Division of the Southern District of Cali- 
fornia to the Central Division thereof. 

The litigation involved is an action by the United States, as a riparian owner, 
to quite title to water rights along the Santa Margaraita River and its tribu- 
taries. The purpose of the suit is to insure a water supply for the Camp Pendle- 
ton Marine Base. Over a thousand claimants to water from this river were 
named as defendants, but the United States moved for and was granted separate 
trials against petitioner and the Santa Margarita Mutual Water Company. 
Later, the State of California was permitted to intervene. 

The action was commenced on January 25,1951. On July 10, 1952, the Depart- 
ment of Justice Appropriations Act, 1953, was approved. Section 208 (d) of that 
Act prohibited the use of the appropriated funds in the preparation or prosecution 
of this action. The Attorney General of the United States thereupon appointed 
a member of the staff of the Judge Advocate General of the Navy as a Special 
Assistant to the Attorney General to continue the prosecution of the action 
against the petitioner, to serve without compensation other than that received 
as an attorney of the Navy Department. 

It is petitioner’s contention that Section 208 (d) deprived the Justice Depart- 
ment of authority to proceed with the action and that no other agency of the 
Dxecutive Branch of the Government is authorized to expend money for attorneys 
to prosecute actions in the name of the United States, see 5 U. S. C. A. Sections 
49, 306, 307, 309, 312, 314 and 316, and that therefore the district court should 
have suspended the action until the expiration of the Act. See Pueblo of Santa 
Rosa v. Fall, 273 U. S. 316, 319. 
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Section 208 (d) provides as follows: 

“None of the funds appropriated by this title may be used in the preparation 
or prosecution of the suit in the United States District Court for the Southern 
District of California, Southern Division, by the United States of America 
against Fallbrook Public Utility District, a publie service corporation of the 
State of California, and others.” 

This section confers no right upon the petitioner. It merely imposes a limi- 
tation upon expenditures and confers a right upon all of the people generally— 
a right that expenditures be made only as provided by law. The making of 
expenditures by an executive department is an executive function, and a Federal 
court has no power, per se, to question the acts of the executive departments. 

That question may be considered only when the justification for some direct 
injury suffered or threatened, presenting a justiciable issue, is made to rest upon 
such an act” (Massachusetts vy. Mellon (262 U. 8. 447, 488)). And this prin- 
ciple may only be applied “where the right invaded is a legal right—one of 
property, one arising out of contract, one protected against tortious invasion, or 
one founded on a statute which confers a privilege’ (Tennessee Power Co. V. 
I’. V. A. (306 U. 8. 118, 187-138)). Thus, petitioner is not the proper party to 
raise the question of the validity of this expenditure. 

Petitioner also seeks by its petition to attack a transfer of the action from 
e Southern Division of the Southern District of California to the Central 
Division thereof. The motion for the transfer was made by the intervenor, the 
State of California, upon the suggestion of the court because of the lack of 

rtroom space in the Southern Division. No objection was made by any 

er party at the time. A motion for a continuance and a brief on a question 
of law were filed by the petitioner after the transfer had been made. No objec- 
tion to the transfer was made by the petitioner until after the motion for con- 
tinuance was denied on October 17, 1952 

A Federal court is authorized, in its discretion, to transfer proceedings from 
one division of a district to another, upon motion, consent, or stipulation of all 
of the parties (28 U. S. C. A. § 1404 (b)). The question of transfer within the 
district is purely one of venue and may be waived if no timely and sufficient 
objection thereto is interposed (28 U.S. C. A. § 1406 (b)). A “timely” objection 
is one interposed no later than the first pleading or motion of a party; all de- 
fenses and objections are waived if not presented either by motion or answer, 
except the defense of lack of jurisdiction or failure to state a cause of action. 
Rule 12 (h), Federal Rules of Civil Procedure; see also, Neirbo Co. v. Bethle- 
hem Corp. (308 U. S. 165, 168) : Panhandle Co. vy. Power Commission (324 U. 8. 
635, 689). Thus, by filing motions and briefs, and by participating in hearings 
before the court, petitioner waived its objection to the transfer of venue. 

The writ of mandate is denied. 


t] 


Chief Judge. 
Circuit Judge. 
Circuit Judge. 
(Endorsed:) Opinion. Filed March 24, 1953. 
Pavut P. O'BRIEN, Clerk. 


Exuyreit No. 6 


REPORT ON CONFERENCE ON FALLPROOK-SANTA MARGARITA, May 21, 195% 


Attended by Undersecretary of the Navy Charles Thomas, Congressmen John 
Saylor, Clair Engle, s‘ames Utt; John Saylor, presiding 

Upon this it was agreed: ‘ 

That in view of the report which was presented to us by the Navy, there will 
be a new bill drafted and introduced, which will set forth the following: 

1. It is the intention and purpose of Congress to impound in the DeLuz Dam 
the flood waters of the Santa Margarita River that have historically wasted into 
the ocean 
9. Bill will provide that the United States Government at Camp Pendleton 
shall have its historic rights. 

| That the bill is predicated on the fact that the State of California must 

the Fallbrook Publie Utility District 


make the necessary allocations of water to 
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and to the United States Government, in accordance with the existing filing 
with the State board of water resources to make the dam feasible. 

4. That the water so impounded shall be divided on the basis of 12,500 acre- 
feet to the United States Government and 7,500 acre-feet to the Fallbrook Public 
Utility District. 

5. That the Navy shall build the dam and the Bureau of Reclamation shall 
build the irrigation features to be utilized by Fallbrook Public Utility District 
and to manage the project jointly with the Navy. 

Falbrook Public Utility District to pay its pro-rata share. 

The counsel for the House Interior and Insular Affairs Committee is preparing 
the bill which will be introduced as soon as possible. 


Exuuit No. 7 


DEPARTMENT OF THE NAVY, 
OFFICE OF THE JUDGE ADVOCATE, 
Washington 25, D. C., June 30, 1958. 
GOVERNMENT OPERATIONS COMMITTEE, SENATE: 

The question here presented is one of law. 

Brief information background, however, is necessary to an understanding 
of the situation. 

In 1942 the United States acquired by condemnation 135,000 acres of land in 
Southern California from the Rancho Santa Margarita; 38,000 acres of this 
land are riparian to the Santa Margarita River, and 18,700 acres of this riparian 
land are susceptible of practicable and profitable irrigation. 

When the United States acquired this land it succeeded to the water rights 
of its predecessor in interest. 

On this land the United States has constructed a naval ammunition depot, 
naval hospital, and a major Marine Corps base, Camp Pendleton, the largest 
Marine Corps base on the west coast. The cost to the Government of construct- 
ing these installations was $130 million. All of these installations are vital to 
the national defense. 

Camp Pendleton is the home of the First Marine Division which is now fight- 
ing in Korea. The Third Marine Division now occupies Camp Pendleton while 
the First Division is abroad. The Marine Corps has wished to expand Camp 
Pendleton to care for two divisions. But due to the controversy over water no 
expansion has been permitted. Thus, if the First Division were to be brought 
back to the United States, it would have no home and would have to be quar- 
tered in tents on the desert in the vicinity of Camp Pendleton. 

In 1946 the Santa Margarita Mutual Water Co, and the Fallbrook Public 
Utility District filed applications with the State Engineer of California to take 
surplus waters from the Santa Margarita River. The Fallbrook Public Utility 
District received a permit in 1948, another in 1951. These permits are subject, 
of course, to vested rights. The Santa Margarita Mutual Water Co, has obtained 
no permit. Fallbrook’s permits are to take surplus waters only. 

In 1950 the Fallbrook Public Utility District commenced taking substantial 
amounts of water from the stream at a point upstream from the Government’s 
land. 

These substantial diversions by Fallbrook caused the water table in subter- 
ranean basins under its land to drop and caused the intrusion of salt water from 
the sea into that basin under Camp Pendleton which lies nearest the sea. The 
wells at the Naval Ammunition depot have on occasion gone completely dry 
with consequent danger from fire to the ammunition stored at the Depot. The 
diversions by Fallbrook have continued and are continuing at the present time. 

The Government was sustaining damage by reason of the diversions from the 
stream made by Fallbrook. Efforts to resolve the controversy were made but 
no solution was found which was legally possible and acceptable to all parties. 
Accordingly, on November 14, 1950, the Secretary of the Navy requested the 
Attorney General to take such action as he might consider appropriate to protect 
the rights of the United States in the waters of the Santa Margarita River. 

On January 25, 1951, the Attorney General brought suit in the United States 
District Court for the Southern District of California to quiet the title of the 
United States to its rights to the use of water in the Santa Margarita River. 

The lawsuit is of a type common on the western rivers of this country. It is 
a simple suit brought by the United States to quiet its title to real property— 
water rights. The contest is principally between a riparian owner (the United 
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States) and nonriparian claimants (the Santa Margarita Mutual Water Co. and 
the Fallbrook Publie Utility District). These nonriparian claimants assert a 
right to take surplus waters only from the stream. 

The Santa Margarita River lies in California. The law of California and that 
law alone applies to the case. It is expressly so stipulated in the pleadings. 

The complaint filed by the United States in this suit asserted a paramount title 
in the United States. This is the usual language used in the complaints in such 
suits—the word “paramount” meaning “prior” or “superior.” It has in such a 
use no connotation of “sovereign” rights. In order to make this abundantly 
clear it is expressly stipulated in the pleadings that the word should have the 
meaning ascribed to it in a case decided by the Supreme Court of California in 
1955 (Peabody v. Vallejo, 2 Cal. 2d 351 at p. 374; 40 Pac. 2d 486 at p. 494) wherein 
the word “paramount” was used to refer to “the preferential and paramount 
rights of a riparian owner.” This phrase is descriptive of the position of the 
United States in this case, that is, a riparian owner in a contest with nonriparian 
Claimants of surplus water. 

The United States is in precisely the same situation in this suit as a private 
litigant. 

The case proceeded to pretrial hearing which was in progress on July 10, 1952, 
when the Department of Justice Appropriation Act, 1953, became law. This 
act contained the following provision: 

208 (d) “None of the funds appropriated by this title may be used in the 
preparation or prosecution of the suit in the United States District Court for the 
Southern District of California, Southern Division, by the United States of 
America against Fallbrook Public Utility District, a public service corporation 
of the State of California, and others. 

“This title may be cited as the ‘Department of Justice Appropriation Act, 1953’.” 

On July 14, 1952, a cross complaint was filed in the suit thus making the United 
States a defendant. 

On July 10, 1952, during pretrial hearing the trial judge announced that he 
would not dismiss the case because of section 208 (d) of the Department of 
Justice Appropriation Act. The judge said “Unless you get a desist order from 
the Supreme Court, I am going ahead, and when we finish the pretrial, I will set 
the case for trial at a date agreeable to all of us, or unless you get the Attorney 
General to ask me to dismiss it, the case is going on.” 

The judge stated further, “I said, ‘Under the Constitution the Congress can give 
away the property of the United States and they can make an indirect gift of such 
water ricghts as have been appropriated or such as they claim, and they can 
instruct the Attorney General of the United States to dismiss this law suit.’ But 
I made it plain that they have not yet done so, and that until they did so the law 
suit is going to go on.” 

On August 11, 1952, the Attorney General of the United States wrote the Sec 
retary of the Navy as follows: 

“This will refer to the case entitled United States of America v. Fallbrook 
Public Utility District, et al., in the United States District Court for the Southern 
District of California, Southern Division. The Congress of the United States in 
the Department of Justice Appropriation Act, 1953, approved July 10, 1952 (66 
Stat. 556, sec. 208 (d)) prohibited the expenditure of funds of this Department in 
the preparation or prosecution of the subject case. In the absence of funds this 
Department could not, of course, continue to prepare for, or proceed to trial. 

“This Department has been advised that due to the great importance of the 
litigation it is the desire of the Navy Department and the Marine Corps that the 
case should proceed. In recognition of that urgent necessity this Department is 
willing that the case go forward but in order to comply with the will of the Con- 
gress, the Department of the Navy must bear all of the costs in connection with 
he preparation and prosecution of the case. The Department will be glad to 
qualify your attorneys as special assistants to the Attorney General without 
compensation other than that received from the Navy Department.” 

The Secretary of the Navy was thus presented with a serious problem. Im- 
plicit in his oath of office and in the responsibilities imposed upon all heads of 
exes utive departments by statute (R. 8S. 161; 5 U. S. Code 22) is the duty to use 
all legal means available to protect the Federal property intrusted to his care, 

He conferred personally with his own legal advisers, with the Attorney Gen- 
eral, the Deputy Attorney General, the Solicitor General, the Comptroller General, 
the Assistant Secretary of Defense (Legal and Legislative Affairs), the General 
Counsel of the Department of Defense, and the President’s Counsel. 

He was advised by all of these except the Comptroller General that the re- 
striction upon the appropriations of the Department of Justice contained in 
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section 208 (d) was no restriction by its very terms upon any other appropriation. 
The Comptroller General suggested that the Secretary of the Navy ask the 
Comptroller General for an opinion in the matter. This the Secretary of the 
Navy did on August 18, 1952. 

On August 29, 1952, the Comptroller General gave as his opinion that funds 
available to the Navy Department in the preparation, prosecution, or defense of 
the suit in question would be in contravention of law for the reason that it is 
the duty of the Attorney General, as chief law officer of the Government, to 
institute, prosecute, and defend action on behalf of the United States in matters 
involving court proceedings. 

If this means that the Attorney General must have direction and control of 
suits in which the Government is involved, there is no disagreement. The 
Secretary of the Navy agrees that suits must be conducted by an official of the 
Department of Justice. 

If, however, it means that the Attorney General may not appoint a Special 
Assistant Attorney General or a special assistant United States attorney for a 
specific purpose to serve without compensation by the Department of Justice, 
the Navy Department does not agree, and apparently, neither does the Depart- 
ment of Justice. 

The practice of employing special assistants without compensation by the 
Department of Justice is one of long standing and is frequently employed. The 
extent of this practice is not known to me and can best be commented upon by 
the Department of Justice. I do know, however, that insofar as the Navy is 
concerned, there are naval officers who are special assistants serving in the 
office of the United States attorneys in New York and in San Francisco and who 
devote themselves to the admiralty business of those offices. That is their sole 
duty, and they receive as compensation only their pay as naval officers. I am 
sure there are many more similar instances throughout the executive departments. 

On September 5, 1952, the Secretary of the Navy referred to the Attorney 
General’s letter of August 11, 1952, and requested the Attorney General to 
qualify Mr. David W. Agnew, an attorney in the Navy Department (Bureau of 
Yards and Docks), as a special assistant to the Attorney General without com- 
pensation other than that received from the Navy Department, for the purpose 
of proceeding with the trial. On the same date the Secretary of the Navy gave 
Mr. Agnew written orders to so serve. Mr. Agnew took oath as a special as- 
sistant to the Attorney General a few days later. His qualification as such has 
not been revoked to date. 

On September 23, 1952, the Secretary of the Navy gave written orders to 
Comdr. Raymond D. Shryock, United States Navy, who was then and is now 
serving in the Eleventh Naval District at San Diego, to assist Mr. Agnew with 
the suit. 

The judge’s pretrial order in the case was entered on August 25, 1952. There 
was the usual finding of jurisdiction and of the existence of an actual con- 
troversy between the parties. The judge also found as follows: 

“The court finds that it is for the best interest of the parties hereto and for 
the public interest that all rights to the use of water in the Santa Margarita 
River system of all parties to this action be determined as against the others 
and the filing of cross pleadings is dispensed with as unnecessary and incon- 
venient.” 

Thus by reason of this finding as well as by reason of the filing of a cross- 
complaint on July 14, 1952, the United States must defend as well as assert its 
rights. 

One of the contentions made by the Fallbrook Public Utility District at pretrial 
was that no further proceedings should be taken in the action during the current 
fiscal year as to do so would be in violation of section 208 (d) of the Depart- 
ment of Justice Appropriation Act, 1953. 

The judge considered this as a motion and denied it, saying “It does not say 
that other branches of the Government cannot go on, and it certainly can’t 
dictate to the court what the court shall do about a lawsuit.” 

The trial commenced in the Federal District Court in Los Angeles on October 
29, 1952 against only two defendants, the Santa Margarita Mutual Water Co. 
and the State of California. The trial ended on November 28, 1952. Mr. Agnew 
and Commander Shryock conducted the case for the Government. 

On December 9, 1952, the judge ordered entry of judgment and declaration 
quieting the title of the Government, the net effect of which was that the United 
States is entitled to the relief it has requested. This adjudication was partial in 
that the Fallbrook Public Utility District was not before the court. 
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Most significantly the judge found that “There is no surplus water supply at 
the present time subject to appropriation.” Thus if there be no surplus water 
for the Santa Margarita Mutual Water Co., which claims as an appropriator, it 
follows that there is none for the Fallbrook Public Utility District, which likewise 
claims as an appropriator. However, the Fallbrook Public Utility District is 
not a party to the judgment of December 9, 1952. 

The reason Fallbrook was not a party is that it petitioned the United States 
Court of Appeals for the Ninth Circuit on October 27, 1952 for a writ of mandate 
or prohibition against the district court and the judge proceeding further against 
Fallbrook alleging two reasons: 

1. That the judge did not have the power to transfer the trial from San Diego 
to Los Angeles, and 


2. That all trial proceedings should be suspended by reason of the restriction 
upon funds contained in section 208 (d) of the Department of Justice Appropria- 
tion Act. 1953. 

The first of these is not pertinent to this discussion. The second definitely is 
pertinent and important because it presented the issue here under consideration 
squarely to the court of appeals, in fact the Comptroller General’s opinion of 
August 29, 1952, was made a part of the Fallbrook petition to the court of 
appeals. 

The trial of Fallbrook was stayed while the petition for a writ was pending. 
The petition was argued before the court of appeals in San Francisco on Janu- 
ary 16, 1953, Mr. William H. Veeder, a special assistant to the Attorney General 
and I representing the Government. 

On March 24, 1953, the court filed its opinion denying the writ. 

Pending a further effort to settle the Santa Margarita controversy out of court, 
the trial of the Fallbrook Public Utility District has been continued from time to 
time at the request of the Government until the autumn of this year. 

As I have stated, the Secretary of the Navy was confronted with a serious 
problem in this matter. Valuable Government property was involved. He was 
under a duty to protect it. He sought all the legal advice available to him. All 
agreed that he should proceed except the Comptroller General. 

The trial judge had stated that the Secretary was not foreclosed from proceed- 
ing and that the court would not dismiss unless the Attorney General requested 
it. The Attorney General, the chief law officer of the Government, stated that he 
was willing that the case go forward and offered to qualify attorneys for that 
purpose, 

So at the time the Secretary decided to proceed he had before him a decision 
of a Federal District Court that he was not foreclosed, certainly the decision of a 
competent court, and an opinion of the Attorney General of the United States to 
the same effect—with an offer by the Attorney General to help. 

The views of the Federal District Court and the Attorney General were later 
sustained by the United States Court of Appeals in its decision of March 24, 1953. 
Although the court of appeals decided the case on the narrow grounds of want 
of justifiable interest in the petitioner, it nevertheless had the issue clearly pre- 
sented and could have taken that opportunity to overrule the district court had 
it felt that the course taken by the Secretary of the Navy was wrong. 

Further, in matters of law which affect the Executive Branch of the Govern- 
ment, as distinguished from matters of accounting, the Attorney General is the 
chief law officer of the United States. The Executive Departments are bound to 
follow his opinions. His judgment is final in matters of law short of the judg- 
ments of the courts. Certainly the question of whether or not one has power to 
proceed with a lawsuit is a matter of law. 

I submit, therefore, that the Secretary of the Navy was right in following the 
pronouncements of the courts and of the Attorney General. My point is that the 
Secretary of the Navy was acting prudently and properly in following the advice 
of the courts and of the Attorney General. 

And more than all this—let us look to the natural and normal meaning of the 
language itself. 

The restriction applies only to title II of the act, only to the appropriations 
of the Department of Justice. It does not even apply by its terms to the other 
titles of the act; not even to appropriations for the judiciary which are included 
in the act as title IV. 

The meaning is clear. There is nothing to construe (Barnes v. Pennsylvania 
Railroad, 84 U. S. 294). The intention of Congress must be discovered in the 
act itself (Spofford v. Kirk, 97 U. S. 484). Congress could easily have said, as 
it often does, that “none of the funds appropriated by this or any other act may 
be used.” 
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Every word has meaning and purpose for Congress is not thought to have 
used language idly (Adler v. Northern Hotel Co., 175 F. 2d 619). The restric- 
tion to title II of the act has meaning. A secret intention of the lawmaking 
body may not be assumed (United States vy. Colorado and Northwestern Railway 
Co., 157 F. 321). Speculation upon political factors which may have motivated 
choice of language has no place in the construction of acts of Congress (Jn re 
Hilliker, 9 F. 8. 948). 

A general restriction contained in a statute will be applied to specific cases, 
but a special restriction will not be given general application (State v. Grant 
Superior Court, 172 N. W. 897). Exceptions to general authority are to be 
strictly construed (Thompson vy. United States, 258 F. 196). And most impor- 
tantly, limitations on existing powers of the Federal Government must be 
clearly manifested by an act of Congress (Heller & Son y. Federal Trade Com- 
mission, 191 F, 2d 954). This was, of course, a restriction upon a power and a 
duty of the Attorney General in a case which was actually before the courts. 

Congress could have given away the Government’s water rights in the Santa 
Margarita River but Congress did not do so, although a bill which would have 
done that in part at least was then pending before Congress. 

: Congress might have said “This case shall not be tried” but Congress did not 
0 80. 

Congress might have said that action in this case shall be stayed until June 
30, 1953, but Congress did not do that. 

Congress might have said that no funds appropriated by this or any other 
act shall be used to prosecute this case, but Congress did not do so. 

In short, Congress did nothing to relieve the Secretary of the Navy of his 
responsibility to protect the Government property entrusted to his care. He 
therefore proceeded to protect the Government’s property and in doing so he 
followed the dictates of the courts and of the Attorney General of the United 
States. He could seek no better advice. The merits of his cause and the wisdom 
of his action have been revealed in the judgments since rendered in favor of 
the Government by the Federal District Court and the United States Court of 
Appeals, 


SUPPLEMENTAL DATA 
No. 1 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington 25, January 30, 19538. 

Tue ConGress: Pursuant to the provisions of section 312 of the Budget and 
Accounting Act, 1921 (42 Stat. 26), directing the Comptroller General to spe- 
cifically report to the Congress every expenditure made by any department 
in any year in violation of law, the following report is submitted relative to 
payments deliberately made, and apparently being made, by the Department of 
the Navy in direct contravention of law after being authoritatively informed 
that such a course of action would be a violation of law. 

Section 208 (d) of the Department of Justice Appropriation Act, 1953 (66 
Stat. 560), provides as follows: 

“None of the funds appropriated by this title may be used in the preparation 
or frosecution of the suit in the United States District Court for the Southern 
District of California, Southern Division, by the United States of America 
against Fallbrook Public Utility District, a public service corporation of the 
State of California, and others.” 

The lawsuit referred to in the section was instituted by the Department of 
Justice at the request of the Navy Department. By reason of the prohibition 
against the use of Department of Justice appropriations for the fiscal year 1953 
in the preparation or prosecution of the said suit, the former Secretary of the 
Navy requested in letter dated August 18, 1952, that the Comptroller General 
render a decision as to whether the appropriations available to that Depart- 
ment are affected in any way by the provisions of the above-quoted section. By 
decision of August 29, 1952, B—-110945, the Secretary of the Navy was informed 
that the employment or retention and payment from the funds available to the 
Navy Department of counsel directly to represent the United States in the 
preparation, prosecution, or defense of the lawsuit would be in direct contra- 
vention of law and was not authorized. 
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The decisions of the Comptroller General respecting the availability and use 
of public funds appropriated by the Congress are by statute made final and 
conclusive upon the executive branch of the Government. (Sec. 8 of the act of 
July 31, 1894, 28 Stat. 208, as amended by sec. 304 of the act of June 10, 1921, 
42 Stat. 24, 31 U. S. C. 74. See 5 Comp. Gen. 822, 824; 14 id. 648, 650; 33 Op. 
Atty. Gen. 265; 26 id. 609; 23 id. 468; 22 id. 581.) Thus, upon the rendition of 
the decision of August 29, 1952, it was the plain duty of the Secretary of the 
Navy under the law to accept as final, and properly apply, such decision. Never- 
theless, the Secretary deliberately chose to violate the law and the Depart- 
ment of the Navy continued and apparently is continuing the unlawful payment 
of salaries and other expenses incident to the prosecution of the Fallbrook 
suit. This was not a passive or inactive disregard of the law; it was an active 
violation with full knowledge thereof. In an impossible effort to support such 
action the former Secretary of the Navy contended that he is required to protect 
the interests of the United States and that his legal advisers informed him that 
the actions taken in the matter are lawful. 

When the Secretary of the Navy requested and obtained a decision of the 
Comptroller General it was not left to the Secretary’s legal advisers to inform 
him one way or the other on the subject matter. The decision of the Comp- 
troller General concluded the matter—it was final upon the executive branch. 
That is the simple truth of the matter and that was well known by the Secre 
tary’s legal advisers. 

Furthermore, it was not left to the Secretary of the Navy to decide whether 
prosecution of the suit was necessary to protect the interests of the United 
States. That matter was decided by the Congress through enactment of the pro- 
vision under discussion. It is fundamental in our Government that it is for the 
Congress to say how and on what conditions the public moneys shall be spent; 
and it is not the province of the executive or accounting officers to question the 
wisdom of legislative enactments upon the use of the public moneys no matter 
how much a different result at times might seem desirable. 

lor use by the Congress in the consideration of this report there is attached 
a memorandum setting forth the material facts and circumstances in this 
matter, together with a copy of the decision to the Secretary of the Navy 
dated August 29, 1952. 

In conclusion I repeat, the action of the Department of the Navy in this 
matter was, and apparently continues to be, a willful and deliberate violation 
of the law. Therefore, to the extent that the General Accounting Office is 
empowered to do so it will hold responsible officials, and their sureties, finan- 
cially liable for all expenditures of public funds determined to be illegal. 

Respectfully submitted. 
Linpsay C. WARREN, 
Comptroller General of the United States. 


MEMORANDUM REPORT OF THE COMPTROLLER GENERAL TO THE CONGRESS RELATIVE TO 
ILLEGAL EXPENDITURES BY THE DEPARTMENT OF THE NAvy IN CONNECTION WITH 
PROSECUTION OF THE SuIT ENTITLED ‘UNITED STATES OF AMERICA V. FALLBROOK 
Urimiry DIstrRIctT, ET AL.” 


Section 208 (d) of the Department of Justice Appropriation Act, 1953, ap- 
proved July 10, 1952 (66 Stat. 560), provides as follows: 

“None of the funds appropriated by this title may be used in the preparation 
or prosecution of the suit in the United States District Court for the Southern 
District of California, Southern Division, by the United States of America against 
Fallbrook Public Utility District, a public service corporation of the State of 
California, and others.” 

The referred-to suit was instituted by the Department of Justice on or about 
January 25, 1951, at the request of the Department of the Navy. It appears that 
the United States owns approximately 135,000 acres of land on the Santa 
Margarita River, Calif., presently utilized for the Marine Corps training base 
at Camp Joseph H. Pendleton, the United States Naval Depot at Fallbrook, Calif., 
and the United States Naval Hospital at Camp Pendleton. The purpose of the 
said suit, as appears from the complaint filed therein, was to have the rights 
of the United States to the use of the waters of the Santa Margarita River 
declared and the title to those rights quieted against the defendants named 
therein. The suit was prepared, filed, and conducted on behalf of the United 
States to a certain point by one William H. Veeder, then employed by the 
Department of Justice as a special assistant to the Attorney General. 
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The prosecution of the suit by the Government, beyond the effective date of 
the referred-to statutory prohibition, July 10, 1952, was first brought to my 
attention in communications from various Members of the Congress. As a result 
thereof, under date of July 30, 1952, I addressed a letter to the Attorney General 
calling attention to the restrictive provisions of section 208 (d) and to the 
congressional inquiries concerning the expenditure of public funds in contra- 
vention thereof. A report was requested as to the steps taken in the preparation 
or prosecution of the suit after July 10, 1952, together with a statement as to 
the appropriations or funds used for such purposes, and a reference to the 
statutory or other authority therefor. By reply of August 7, the Attorney 
General stated that there was no record of any expenditures from the Depart- 
ment’s appropriations in connection with the suit since the approval of the 
Department of Justice Appropriation Act, 1953, July 10, 1952; and that the 
Department had advised the Navy Department it intended to abide by the will 
of the Congress in the matter. 

In that connection there is on file in the General Accounting Office a copy of 
letter from the Attorney General to the Secretary of the Navy dated August 11, 
1952, which referred to the restrictive provisions of said section 208 (d), and 
stated that the Department of Justice could not continue to prepare for or pro- 
ceed to trial in the involved suit. The letter further stated that the Department 
was advised of the desire on the part of the Navy Department and the Marine 
Corps that the case should proceed because of its great importance; that in 
recognition of that urgent necessity the Department was willing that the case 
go forward and would be glad to qualify Navy Department attorneys as special 
assistants to the Attorney General; but that in order to comply with the will of 
the Congress, the Navy Department must bear all of the costs in connection with 
the preparation and prosecution of the suit. 

On the afternoon of August 12, 1952, the then Secretary of the Navy met with 
me in my office for the purpose of discussing the matter of the suit in question 
In that meeting the Secretary of the Navy stated that he had been advised by 
the Judge Advocate General of the Navy, who was also present, that apropri- 
ations made to his Department for the fiscal year 1953 are available for the 
prosecution of the suit, notwithstanding the statutory prohibition in the Depart- 
ment of Justice Appropriation Act, 1953, and that in reliance on such authority 
he had proposed and obtained the agreement of the Attorney General for Navy 
Department lawyers to continue with the suit. I advised the Secretary that 
the General Accounting Office was aware of the situation, had not taken any 
position as to the propriety of the suggested action, but that the matter was 
such as to require a formal decision. By letter dated August 18, 1952, the Secre- 
tary of the Navy wrote to me requesting a decision in the matter. 

In compliance with the Secretary’s request, a decision was rendered to him 
under date of August 29, 1952, B-110945. Im the said decision it was stated 
that the important question involved in the case was whether the law and 
appropriations made available to the Navy Department expressly authorize or 
require that Department directly to institute, prosecute, and defend action on 
behalf of the United States in matters involving court proceedings. In connec- 
tion therewith the decision quoted pertinent provisions of the Revised Statutes 
codified as 5 U. S. C. 49, 306, 307, 309, 312, 314, and 316, and section 5 of executive 
order 6166 of June 10, 1933, issued in pursuance of section 16 of the act of March 
8, 1933 (47 Stat. 1517), which plainly vested in the Department of Justice the 
power and authority to represent the United States in the courts. 

Thus, it was stated that by reason of the plain and unambiguous terms of such 
provisions of law and in the light of decisions by the courts, the decisions of the 
accounting officers have long recognized the rule that, in the absence of specific 
authority by the Congress for departments and establishments of the Government 
to resort to litigation in the courts, in connection with the performance of the 
duties and responsibilities with which they are charged, it is the duty of the 
Attorney General, as chief law officer of the Government, to institute, prosecute, 
and defend action on behalf of the United States in matters involving court 
proceedings, and to defray the necessary expenses incident thereto from funds 
expressly provided therefor to the Department of Justice. It was pointed out 
that no specific authority was contained in title IV of the Department of Defense 
Appropriation Act, 1953, approved July 10, 1952 (66 Stat. 523), making appropri- 
ations for the Department of the Navy, or other law, which would authorize the 
Department of the Navy to represent the United States in matters involving 
court proceedings, or incur expenditures directly connected therewith. The deci- 
sion applied the rule to the present case and concluded that the funds appropri- 
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ated to the Department of the Navy were not available for the purpose desired. 

With respect to the Secretary’s contention that the duty of the executive branch 
of the Government to safeguard the property of the United States requires that 
every legal means be employed to secure a judicial determination of the Gov- 
ernment’s right here involved, the decision cited the case of United States v. 
California (332 U. S. 19, 27-28) wherein the court said that article 4, section 3, 
2 of the Constitution vests in the Congress the power to dispose of and 
make all needful rules and regulations respecting property belonging to the 
United States, and, that in the exercise of such power, the Congress may limit 
the power of the Attorney General to prosecute claims for the United States. 
Of course the primary duty of the executive branch is to see that the laws are 
faithfully executed—not violated. 

Returning to the specific question presented for decision, namely whether 
appropriated funds available to the Navy Department are affected in any way 
by the provisions of section 208 (d), it was said in the decision that: 

“T fully appreciate the deep concern which you and others feel in this matter. 
liowever, the matter has received careful consideration, and in answer to the 
specific question presented in your letter it must be held that the employment 
or retention by you and payment from the funds available to the Navy Depart- 
ment of counsel directly to represent the United States in the preparation, 
prosecution, or defense of the suit in question, and the defrayment therefrom of 
expenses connected with such litigation, would be in direct contravention of law 
and is not authorized. Such being the rule, the answer is obvious as to why it 
was unnecessary for the Congress to apply the prohibition to other than the 
Department of Justice appropriations. If the rule were otherwise, the evident 
purpose of the Congress in approving the provision in question seems so clear that 
I could not approve procedural or mechanical devices designed to overcome a 
technicality in order to cirenumvent that purpose.” 

Shortly before the decision of August 29, to the Secretary of the Navy, my 
attention was called to the continued prosecution of the suit by Mr. William 
H. Veeder, special assistant to the Attorney General, and to the conflicting 
information furnished by the Justice and Navy Departments concerning Mr. 
Veeder’s employment status, the Department of Justice stating that Mr. Veeder 
was transferred to the Navy Department as of August 4, while the Navy Depart- 
ment denied that he was on its payroll. Under date of August 20, I addressed 
a letter to the Attorney General requesting a copy of Mr. Veeder’s ‘“‘notification 
of personnel action” or other pertinent papers showing the nature of the action, 
if any, which resulted in his separation from the Department of Justice. By 
reply of August 25, the Attorney General stated that Mr. Veeder’s appointment in 
his Department was terminated at the close of business August 1, due to his 
transfer to the Navy Department on August 4, and furnished a copy of the 
requested “notification of personnel action’? which confirmed said statement. 

Representatives of the General Accounting Office interviewed Mr. Veeder 
on September 9, concerning his activities in the Fallbrook suit in relation to the 
provisions of section 208 (d). He stated that he departed California by plane 
on July 12, 1952, returned to Washington, D. C., on the same date, and performed 
no work on the Fallbrook suit until August 5; that it was his understanding an 
agreement was reached between the Justice and Navy Departments, concurred in 
by the heads thereof, that he would be transferred on that date to the Navy 
Department on a contract basis to continue the suit, and that all expenses inci- 
dent thereto would be defrayed by the Navy so that the Department of Justice 
would not be violating the prohibition of section 208 (d) ; that it was recognized 
by all concerned that the arrangement merely was a method that would enable 
him to continue with the Fallbrook suit as a special assistant to the Attorney 
General; that he left Washington for California on August 6 in a Marine Corps 
plane, accompanied by Mr. David W. Agnew, attorney in the Navy Department, 
and Lt. Col. E. B. Robertson, USMC, for the purpose of drafting the pretrial 
order in the Fallbrook suit; that he remained in California until August 25, 
when the pretrial order was approved by the court; that he left California by 
Marine Corps plane on August 26, accompanied by Mr. Agnew and Lieutenant 
Colonel Robertson, and arrived in Washington on August 27; and that since the 
latter date he has worked in his office in the Department of Justice on cases other 
than the Fallbrook suit. Mr. Veeder apparently was reinstated on the rolls of the 
Department of Justice effective September 2. 

Concerning his employment and payroll status during the period he was in 
California for the Navy Department, namely, August 6 to 27, Mr. Veeder stated 
that while in California he read in the newspapers that the Department of 
Justice and the Navy Department had both issued press releases denying that 


clause 
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he was on their payrolls, but that there never was any question in his mind 
but that the agreement for his transfer to the Navy Department was in effect; 
that he was going to be paid by that agency; and that during his infrequent 
telephone conversations with the Judge Advocate General of the Navy no ques- 
tion as to his status ever was raised. Mr, Veeder further stated that on August 
29, he was informed by the Deputy Attorney General, that the Secretary of the 
Navy had stated he could not pay him (Veeder) for the period in August during 
which he worked on the Fallbrook suit, but that he would take care of his 
expenses—as distinguished from his salary—the amount of which should be 
eommunicated to Mr. John H. Dillon, Administrative Assistant to the Secretary 
of the Navy. Mr. Veeder went on to state that he telephoned Mr. Dillon and 
informed him that he had been in California on Fallbrook business 21 days, 
which at the established per diem rate of $9 per day, would be $189, but that 
during such period he had spent a total amount of $358 of his own funds for 
living expenses. Mr. Veeder stated that shortly thereafter a messenger arrived 
and gave him $350 in cash and being surprised as to such method of payment 
he immediately telephoned Mr. Dillon who assured him that the payment repre- 
sented Federal funds which had been made available by the Secretary of the 
Navy. 

Confining consideration at this point to the source of funds used for the pay- 
ment of $350 to Mr. Veeder, I am informed that such payment was charged to 
the so-called “contingency fund” of the Secretary of the Navy. That fund is 
included under the appropriation “Service-wide operations” contained in title 
IV of the Department of Defense Appropriation Act, 1953, approved July 10, 
1952, 66 Stat. 527, 528, in pertinent part, as follows: 

“* * * not to exceed $9,132,000 for emergencies and extraordinary expenses, as 
authorized by section 6 of the Act of August 2, 1946 (5 U. S. C. 419¢), to be 
expended on the approval and authority of the Secretary, and his determination 
shall be final and conclusive upon the accounting officers of the Government * * *.”’ 
[Italie supplied.] 

In the light of Mr. Veeder’s statements set forth above, and the source and 
nature of the funds used by the Secretary of the Navy to reimburse him for 
the expenses incurred in connection with the Fallbrook suit during August, 
the mystery as to his employment status and authority to participate in the 
suit, in the face of denials by the Attorney General and the Secretary of the 
Navy that he was on their payrolls during that period, now is all too clear. 
Apparently the transfer of Mr. Veeder to the Navy Department effective August 
4, never was taken up by that agency so that the Secretary of the Navy technically 
could state that he was not on the payroll of his Department. But nevertheless 
it appears that the Secretary of the Navy sought and agreed to utilize Mr. Veeder 
in the prosecution of the suit; that Mr. Veeder proceeded to California by 
Marine Corps plane pursuant to the Secretary’s directions without intention 
of rendering services gratis; and that while there he carried out his instructions, 
used Navy facilities, and otherwise was under the Secretary’s jurisdiction and 
control. Such facts appear conclusive by virtue of the Secretary’s action in 
charging the payment made by him to Mr. Veeder to the so-called ‘‘contingency 
fund,” the express provisions of which make his determinations with regard to 
expenditures therefrom final and conclusive upon the accounting officers of the 
Government. Under such circumstances, who is to question the Secretary’s 
determination to use the fund? 

Notwithstanding the adverse decision of August 29, concerning the availability 
of Navy appropriations for preparation or prosecution of the Fallbrook suit, 
the Secretary did not discontinue unlawful activities and expenditures with 
respect to the suit, but, on the contrary, continued prosecution thereof. In that 
connection, the Attorney General on September 9, at the request of the Secretary 
of the Navy, qualified Mr. David W. Agnew of the Navy Department as a special 
assistant to the Attorney General for the express purpose of handling the Fall- 
brook suit. It is understood that Raymond de 8S. Shryock, commander, U. 8. 
Navy, is associated with Mr. Agnew in the conduct of the suit. In an interview 
with the Judge Advocate General of the Navy on October 3, that official stated 
that the Navy Department disagreed with the decision of August 29, and that the 
Department was going ahead with suit even though certain expenditures might 
be disallowed by the General Accounting Office. 

Under date of November 28, I addressed a letter to the Secretary of the Navy 
again calling attention to the prosecution of the Fallbrook suit and to my decision 
in the matter. There was requested a complete explanation as to the action taken 
by the Department in the suit since the date of my decision, namely August 29, and 
the legal basis, if any, therefor; for a complete citation to all vouchers, showing 
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the appropriation charged, on which salary and expenses connected with the 
preparation and prosecution of the suit have been paid by the Department since 
July 10, 1952; and for a statement as to what action the Department proposed to 
take in the future with a view to complying with the intent of the Congress in 
enacting the subject provision of law and the decision construing the same. By 
letter of the same date, I wrote to the Secretary of Defense transmitting a copy 
of my letter to the Secretary of the Navy, and requested his comment on the 
matter and a report as to the action taken in connection therewith. 

By reply of December 22, the Secretary of the Navy stated that he had cir- 
cularized the appropriate agencies of his Department for the purpose of prepar- 
ing a complete citation to all vouchers evidencing expenditures connected with 
the Fallbrook suit, and that he would render a complete reply, in connection 
therewith, at a later date when the necessary information is available. The 
reply related the activity of the Navy Department in the prosecution of the suit 
and the court status thereof. It pointed out therein that trial of the suit com- 
menced on October 29, before Judge Leon R. Yankwich in the United States Dis- 
trict Court, Southern District of California, Central Division: that an order 
by the United States Court of Appeals, Ninth Circuit, served on Judge Yankwich 
on that date stayed further proceedings in the district court against the Fall- 
brook Public Utility District; that the trial proceeded with the Santa Margarita 
Mutual Water Co., the State of California, and the United States as parties; and 
that the trial was terminated on November 28, with the Government prevailing 
in the matter of the suit. With respect to the Fallbrook Public Utility District, 
the reply points out that the order of the Court of Appeals on the district court 
staying proceedings against the said company was granted pursuant to a peti- 
tion by the company for a writ of mandate or a writ of prohibition alleging, 
among other things, that: 

“Trial proceedings should be suspended by reason of section 208 (d) of the 
Department of Justice Appropriation Act, 1953.” 

The reply further further states, in pertinent part, as follows: 

“* * * You will note that your letter to me of August 29, 1952, is among the 
authorities cited by Fallbrook to sustain its position that section 208 (d) of the 
Department of Justice Appropriation Act requires the suspension of the trial 
proceedings. 

“Thus it is that the issue of the legality of the action I have taken in this 
matter is squarely before the United States Court of Appeals, Ninth Circuit, for 
decision. The Court of Appeals has not rendered a decision nor has it set a date 
for a hearing on the Fallbrook petition. Meanwhile action in the district court 
involving Fallbrook is stayed. 

“T know you are aware of my position that my statutory duty and my oath of 
office require that I take all legal means available to protect the Government 
property entrusted to my care. I have been advised, and I believe, that my 
actions are within the sanction of law. In this, of course, you and I are in dis- 
agreement, a situation which I regret. 

“Since, however, the very issue upon which we differ is pending before the 
Court of Appeals, since a decision favorable to my point of view was rendered 
by Judge Yankwich on August 28 in denying a motion for a continuance, and 
since the merits of the Government’s cause of action have been blessed by a 
favorable decision in the district court, I venture to express the hope that you 
will see fit to rest the controversy in the courts. Should the decision of the courts 
go against me, I will, of course, retire completely from pressing the suit further.” 

The reply of the Secretary of Defense dated January 2, 1953, referred to the 
reply of the Secretary of the Navy of December 22, and stated that his legal ad- 
visers informed him that, in their opinion, the actions described in the latter 
letter and taken by the Secretary of the Navy to protect the interests of the 
Government are lawful. Also, the reply stated that, the matter of the propriety 
of the use of Navy funds in connection with the suit is now before the court, 
and, under such circumstances, corrective action by him at this time hardly is in 
order. 

It will be seen from these replies that nothing is contained therein other 
than to confirm a deliberate and flagrant disregard for statutory law and the 
plain intent of the Congress. It is for the Congress to say how and on what 
conditions the public moneys shall be spent, and when the Congress has so ex- 
pressed itself, as it did in the enactment of section 208 (d), it is not given to 
the administrative or to the accounting officers of the Government to question 
its wisdom or substitute their judgment for that of the Congress. The General 
Accounting Office, as the agent of the Congress, is responsible for seeing that 
the appropriations made by the Congress to carry out the provisions of law are 
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disbursed and accounted for in accordance with the laws relating thereto. In 
the exercise of its authority to decide upon the construction of law involving 
the legal availability of an appropriation for a proposed use, its decision in the 
matter is final and not subject to the review of any administrative official. 

The General Accounting Office, therefore, will take appropriate action to dis- 
allow in the accounts of accountable officers the illegal payments of expenses 
incurred by the Navy Department in the preparation or prosecution of the Fall- 
brook suit. 


No, 2 


DEPARTMENT OF THE NAVY, 
OFFICE OF THE JUDGE ADVOCATE GENERAL, 
Washington, 25, D. C., August 21, 1952. 
Mr. E. L. FISHER, 
General Counsel, General Accounting Office, 
Washington, D. C. 

DEAR Mr. FISHER: I have just received from Mr. William H. Veeder in Cali- 
fornia the enclosed copy of a cross complaint filed by Mr. Max Henderson in the 
suit entitled United States of America v. Fallbrook Public Utility District et al. 
This is the cross complaint referred to in my memorandum for file dated August 
19, 1952, a copy of which I forwarded to you. 

This cross complaint was filed on July 14, 1952, 4 days after the Department of 
Justice Appropriation Act, 1953 became law. As you are aware, it is section 
208 (a) of the Department of Justice Appropriation Act (approved July 10, 1952 
which waives the sovereign immunity of the United States by giving congres- 
sional consent to the joining of the United States as a defendant in a suit such 
as U. 8S. v. Fallbrook. I assume that prior to July 10, 1952, Mr. Henderson was 
unable to bring the Federal Government into the case as a defendant by cross 
complaint or otherwise. 

I suggest that this cross complaint makes the United States a defendant in the 
suit and imposes upon the Attorney General a duty to defend, bearing in mind 
that section 208 (d) of the Department of Justice Appropriation Act contains no 
restriction upon appropriated funds employed in defense of the Fallbrook case, 

My conviction in this regard is strengthened by the fact, related to me by Mr. 
Veeder in a telephone conversation on August 20, 1952, that at the request of the 
Fallbrook Utility District and the State of California, language approximately as 
follows will be incorporated into Judge Leon R. Yankwich’s pretrial order which 
it is expected he will enter on August 25, 1952: 

“The court finds that it is in the best interests of the parties and in the public 
interest that all rights to the use of water in the Santa Margarita River of all 
parties to this action be determined as against all others and that the filing of 
cross complaints is unnecessarily burdensome and expensive, provided that the 
order setting this cause for separate action is not affected.” 

It appears, therefore, that the United States must defend against the asserted 
claims of all other parties to the suit and that the adjudication will quiet and 
fix not only the rights of the United States but the rights of all other parties to 
the suit as well. As was stated during our conference on August 18, 1952, the 
presiding judge has announced publicly that the trial will go forward whether 
or not the United States retires from the suit. 

In addition to a copy of Mr. Henderson’s cross complaint, I am enclosing for 
your information a copy of the pretrial order as proposed by the Government’s 
attorney. Insofar as I am advised at present this pretrial order in approximately 
the language of the proposal enclosed herewith will be adopted by Judge Yank- 
wich except that he will include the language requested by Fallbrook and the 
State of California which I have quoted in a preceeding paragraph. 

I am available at all times should you desire further discussion or information 
of this case. 

Yours very sincerely, 
Ira H. NunNN, 
Rear Admiral, United States Navy, Judge Advocate General. 
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